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Ubeydullah b. Abdiilgani’nin en-Nirii’l-badi fi ahkdmi’l-ardzi Adl1 Risalesinin
Tahkikli Nesri

Bu makale, XVIIL yiizyll Osmanli Misirinda yasamis bir Hanefi hukuk¢usu
olan Ubeydullah b. Abdiilganinin (6. 1211/1796'dan sonra) en-Nirii’l-badi fi
ahkdmi’l-ardzi adli risalesinin tahkikli nesrinden olusmaktadir. Klasik Osmanl
toprak rejiminde yer alan 6siir, hara¢ ve miri topraklarin tanimi ve hitkiimlerini
konu edinen eser, esas itibariyle su iki problemi tartismaktadir: Anadolu, Misir
ve Biladiigsam topraklarinin hukuki statiisti ve sultan, sipahi ve giftcilerin miri
topraklar tizerindeki haklarinin dogasi. Risale, agirlikli olarak Misir ve Biladiis-
sam kokenli miiteahhir dénem Hanefi hukukg¢ularinin konuya iligskin goériisleri
ile seyhtlislam fetvalar1 ve Osmanli kanunlarinin bir derlemesi niteligindedir.
Bu derleme, Osmanli-Arap cografyasinda yasayan ve muhtemelen Arap asilli
olan bir Hanefi hukuk¢usunun seyhiilislam fetvalarina ve Osmanli kanunlarina
duydugu ilgiyi géstermesi bakimindan 6zel bir 6neme sahiptir. Zira s6z konu-
su cografyanin ulemas: tarafindan toprak hukuku alaninda yazilmis bu tiirden
bagka bir eserin varlig: bilinmemektedir. Risale, bu a¢idan degerli olmakla bir-
likte gesitli hatalar icermektedir. Bu hatalar, ¢aliyjmanin dirase kisminda “fetva

PR3

ve kanunlarin Arap¢a’ya yanlis terciime edilmesi’, “fetvalarin yanhs sahislara
nispet edilmesi”, “metinde ¢eliskili hitkiimlere yer verilmesi” ve “kanunlara ay-
kir1 fetvalarin zikredilmesi” seklinde tiirlerine gére gruplandirilarak 6rnekler
tizerinden ayrintili bir bi¢imde incelenmis ve ayrica tahkikli metinde dipnot-

larda tashih edilmistir.

Anahtar kelimeler: Osmanli, Anadolu, Misir, Biladiigsam, toprak, osiir, harag,
miri arazi, ikta, irsad, vakif, kanun, fetva.
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A Critical Edition and Analysis of ‘Ubaydullah ibn ‘Abd al-Ghani’s al-Nir
al-badi fi ahkam al-aradi

Following the example of the distinguished Hanafi scholar Abu Yasuf, whose
book titled Kitab al-Kharaj was commissioned by Abbasid Caliph Haran al-
Rashid (d. 193/809), monographs on financial law, and on land property law in
particular, were penned by scholars of various schools. The works that were usu-
ally titled Kitab al-kharaj, Kitab al-amwal, al-Ahkam al-sultaniyya and Ahkam al-
aradri are typical examples of this literature. These works were continuously pro-
duced because Islamic land law was one of the most dynamic subjects of Islamic
jurisprudence and legal principles were dispersed in various sections throughout
doctrinal books. This article is a critical edition of a treatise titled al-Niir al-badi fi
ahkam al-aradi, written by a Hanafl scholar, ‘Ubaydullah ibn ‘Abd al-Ghani, who
lived in Ottoman Egypt in the eighteenth century. This treatise is one of the last
examples of the classical monographs on land law.

We have no information on the author’ life in the sources except for, as expressed
in the prologue, the school he belonged to and that he was alive at the time this
treatise was issued. Based on our extensive research, the treatise has three dif-
ferent manuscripts in Dar al-Kutub al-Zahiriyya, al-Maktabat al-Azhariyya and
Imam Muhammad ibn Saud Islamic University. We compared all three manu-
scripts in this critical edition.

‘Ubaydullah ibn ‘Abd al-Ghani organized his treatise on the Ottoman land regime
as a prologue, three main chapters and a conclusion. In the prologue, he states that
he composed the treatise in the late Jumada II of 1211 (December 1796) upon the
request of a friend. He introduces his chapters in three parts, each based on tithe
(‘ushr), tribute (khardj) and state (miri) lands.

He examines the definition of the tithe lands and briefly the rules on these lands
in the first chapter, and then discusses the tribute lands in the second chapter.
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The principal issues of the second chapter include the legal status of Egypt and
Syria, the sultan’s authority to sell state lands and whether endowed lands are
valid (sahih) and binding (lazim). He examines state lands (aradi-i miriyya), also
called “confiscated lands” (aradi-hawz) and “sultanic lands” (aradi-i mamlakat), in
the third chapter. Among the many issues discussed in this chapter, the rights of
the sultan, fief holders and cultivators on state lands seem to be the most critical.
The third chapter is the most comprehensive one probably because, as Shaykh
al-Islams and the Egyptian and Syrian scholars state, the majority of the Ottoman
lands were state lands and people frequently appealed to the scholars for their
legal opinions in cases of conflicts on lands.

‘Ubaydullah ibn ‘Abd al-Ghanf’s treatise is important for two reasons: First, it is a
text that includes primarily the opinions of the later Hanafi jurists, the legal opin-
ions of Shaykh al-Islams and the laws promulgated by the sultans; and second,
it was written by a jurist from Ottoman-Arab territory. The work shows that a
scholar from this background appealed to the opinions of Shaykh al-Islams and the
sultanic laws. In fact, it is very rare for scholars from the same geographical back-
ground to write a book of this sort. As a matter of fact, the treatise seems to be the
only example of its kind. However, unlike the scholars from Ottoman Arab lands,
it is known that some scholar-bureaucrats who lived in the seventeenth and eight-
eenth centuries in the core lands of the empire, such as Uskibi Pir Mehmed Efendi,
Ahmed Akhisari al-Rtimi and Ayn Ali Efendi, wrote works on land and tax law.

The main sources of the treatise include the works of those prominent Hanafi
scholars in Egypt and Syria from sixteenth and seventeenth centuries: Ibn Nu-
jayms (d. 970/1563) al-Tuhfa al-mardiyya, Haskaff’s (d. 1088/1677) al-Durr al-
mukhtar and al-Durr al-muntaqd, Hayreddin al-Ramli’s (d. 1081/1671) al-Fatawa
al-Khayriyya and ‘Abd al-Ghani al-Nablusts al-Hadiga al-nadiyya. The treatise
occasionally quotes pages from these sources. In addition, the legal opinions of
some Shaykh al-Islams are recorded by citations of their names. These Shaykh
al-Islams include: Kemalpasazade (d. 940/1534), Ebussuad Efendi (d. 982/1573),
Mehmed Bahai Efendi (d. 1064/1654), Zekeriyazade Yahya Efendi (d. 1053/1644)
and Minkarizade Yahya Efendi (d. 1088/1678). Considering the legal opinions and
laws mentioned in the treatise, one can observe that Kaniin-i Cedid that regulate
the Ottoman land and tax regime and Uskiibi Pir Mehmed Efendi’s Zahir al-qudat
are also among the sources of the treatise.

No citations of this treatise prior to the last quarter of twentieth century have
been located. From that time on, some researchers citing the treatise began to
use it as an indispensable source for issues related to land in Anatolia, Syria and
Egypt. Among them, however, Sabrina Joseph seems to be incorrect by attributing
most of the legal opinions, laws and ideas mentioned in the treatise to the author.
To the contrary, our extensive research into the origins of each sentence and judg-
ment in the treatise reveals that it is rather a collection of legal opinions of Shaykh
al-Islams, sultanic laws and Hanafi scholars’ ideas on land issues in the empire,
scarcely including any original interpretation that can be attributed to the author.
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Therefore, future researchers should not assume that the author penned each in-
terpretation and opinion in the treatise.

In addition to the points above, the work has various mistakes. We can classify
these mistakes as “incorrect translations of legal opinions and laws into Arabic’,
“attributions of legal opinions to wrong persons’, “contradictory judgments in
the text” and “mentioning legal opinions that are contrary to the sultanic laws”
These mistakes show that a Hanafi jurist living in the Ottoman Arab lands in the
eighteenth century had limited knowledge of the land codes promulgated by the
sultans and the legal opinions of Shaykh al-Islams. The reasons for these mistakes

can be numerous, some of which are the following:

1) Language barrier: The author may be insufficiently in command of Otto-
man Turkish. Translation mistakes in the treatise are the most important
proof for this.

2) The manuscript copies collecting legal opinions of Shaykh al-Islams. The
manuscript copies consulted by the author may have attributed some legal
opinions to the wrong persons.

3) Incorrect attribution of Kaniin-i Cedid to Ebussutid. The author by mistake
assumed that this belonged to Ebussutid and he may have considered some
of the sultanic laws here as legal opinions belonging to Ebussutd.

Although the mistakes and repetitions in the treatise lead us to surmise that the
text was simply the first draft of the author who had no chance to revisit it, we
have no concrete evidence to substantiate this argument. We point out these mis-
takes and correct them in the footnotes. In addition, we reproduced the transcrip-
tions and, if necessary, Arabic translations of the legal opinions and sultanic laws
that we suggest the author mistook.

Keywords: Ottoman, Anatolia, Egypt, Syria, land, tithe, tribute, state land, iqta’,
irsad, endowment, sultanic law, fatwa.




