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Abstract

The non-compensation of benefits is a basic rule according to the Hanafi school
(madhhab). However, the late Hanafi scholars (muta akhkhiriin) made some
exceptions to this established rule (zahir al-riwaya) in the madhhab. The excep-
tions to this rule are the benefits (use-values) of endowment property, orphans’
property and property set up for profitable use (mu‘add li-l-istighlal). The late
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Hanafis accepted the view that benefits could only be compensated in these
three places by slightly stretching the relevant rule. Fatwas (legal opinions) on
this subject were initially discussed in waqi’at literature. Later they gained a cer-
tain authority by being repeated in many works of the same genre. Finally, this
view which has been accepted by the Hanafi Sheikhs (mesaikh), has become a
part of the doctrine by taking its place in the later standard texts and legal com-
mentaries (shurih) of the school. In this study, the question how the rule of zahir
al-riwaya in the Hanafi school about the compensation of benefits (daman al-
mandfi‘) was revised by the late Hanafis will be discussed. Additionally, the ques-
tion “when the exceptions mentioned were arised” will be searched. The incor-
rectness of some views that have been claimed recently on the subject will be
examined by the help of the examples in the Hanaff legal literature.

Keywords: Islamic Law, Compensation of benefits (daman al-manafi), Endowment
property, Orphans’ property, Mu‘add li-l-istighlal

Menfaatlerin Tazminiyle ilgili Hanefi Mezhebinde Yasanan Hukuki

Degisimin Tarihi Seriiveni

Menfaatlerin tazmin edilmemesi, Hanefi mezhebine gore temel bir kuraldir. An-
cak miiteahhir Hanefl alimleri, mezhepteki yerlesik bu kurala (zdhirii’r-rivdye)
bazi istisnalar getirmislerdir. Vakif mali, yetim mal1 ve kiraya verilmek {izere ha-
zirlanmis (mu‘addiin li’l-istiglal) mallarin menfaatleri (kullanim bedelleri) bu ku-
ralin istisnalaridir. Miiteahhir Hanefi alimleri ilgili kurali biraz esneterek menfa-
atlerin sadece bu ii¢ yerde tazmin edilecegi goriisiinii benimsemislerdir. Bu ko-
nuyla ilgili fetvalar baslangicta vakiat/fetava tiiriindeki kitaplarda glindeme geti-
rilmis, sonrasinda ayni tiirdeki pek cok eserde tekrarlanarak belirli bir otorite el-
de etmis ve nihayetinde Hanefl mesayihinin kabuliine mazhar olan bu goriis,
mezhebin daha sonraki hukuk metinlerinde ve serhlerde yerini alarak doktrinin
bir parcasi olmustur. Bu ¢alismada, menfaatin tazminiyle ilgili Hanefl mezhebin-
deki zahirii'r-rivaye kuralin sonraki Hanefl mesdyihi tarafindan nasil revize edil-
digi, bununla ilgili zikredilen istisnalarin yaklasik olarak ne zaman ortaya ciktig1
ve bu konuya dair yakin zamanda ileri stiriilen baz1 iddialarin dogru olmadig
Hanefl hukuk literatiiriindeki 6rneklerden hareketle gosterilecektir.

Anahtar Kelimeler: islam hukuku, Menfaatlerin Tazmini, Vakif Mali, Yetim Mali,
Mu‘addiin li'l-istiglal.

Introduction

The non-compensation of benefits is a basic rule according to

the Hanafi school. But, the late Hanafi scholars (muta akhkhirin)
made some exceptions to this established rule (zahir al-riwaya) in
the madhhab. The exceptions to this rule are the benefits (use-
values/manafi) of endowment property, orphans’ property and
property set up for profitable use (mu‘add li-l-istighlal). The late
Hanafis accepted the view that benefits (manafi) could only be
compensated in these three places by stretching the relevant rule a

DiNBILIMLERiI AKADEMiK ARASTIRMA DERGISi CILT 21 SAYI 2
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little. Legal opinions (fatwas) on this subject were initially discussed
in wagqi’at literature. Later they gained a certain authority by having
been repeated in many works of the same genre. Finally, this view
which the Hanafi Sheikhs accepted has become a part of the doctri-
ne by taking its place in the later standard texts and legal commen-
taries (shurith) of the school.

Although it cannot be determined exactly when these excepti-
ons about the compensation of benefits occurred, some views have
recently raised on this issue. Samy Ayoub states in part of his book
titled “Law, Empire and the Sultan: Ottoman Imperial Authority and
Late Hanaft Jurisprudence” that the rule on the compensation of
benefits was revised by the late Hanaff scholars and that Hagkaft (d.
1088/1677) and Ibn ‘Abidin (d. 1252/1836) opposed the basic
rule of the early period of the madhhab by taking a stand for this
new view.! In another part of his work, Ayoub claims that the view
on non-compensation of benefits was revised by Baghdadi (d.
1032/1623) and Ibn ‘Abidin and this view was also legislated in

Majalla.? However, when the relevant sources are closely examined, db [ 799
it is quite obvious that these claims of Ayoub are not correct.? It is
true that the late Hanafis made a revision on this issue and brought
some exceptions to the basic rule in the madhhab. However, it is
impossible to accept the argument that the change in question was
made by Baghdadi and Ibn ‘Abidin; and that Haskafi and Ibn
‘Abidin opposed the basic rule in the madhhab. Finally; the fact
that this view became law in Majalla is also hard to accept as a re-
sult of the aforementioned process. Because, the exceptions about
the compensation of benefits were mentioned long before the date
he claimed (about 500 years ago) and this rule became part of the
Hanafi legal doctrine. On the other hand, if we come to the claim
that Haskaff and Ibn ‘Abidin opposed this rule, which is “zahir al-
riwaya” in the madhhab, there is no expression in their works poin-
ting to this. On the contrary, Haskafi and Ibn ‘Abidin stated that
the benefits would not be compensated. However, they clearly
expressed that the benefits would be compensated if this belonged
to an endowment and to an orphan or it was set up for profitable

Samy A. Ayoub, Law, Empire and the Sultan: Ottoman Imperial Authority and Late Hanafr
Jurisprudence (New York: Oxford University Press, 2020), 2.

2 Ayoub, Law, Empire and the Sultan, 146-148.

See also. Bayram Pehlivan, “Samy A. Ayoub. Law, Empire and the Sultan: Ottoman Imperial
Authority and Late Hanafi Jurisprudence.”, Divan: Disiplinleraras: Calismalar Dergisi 25,
sy 48 (01 Ekim 2020): 212-214.
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use (mu‘add li-l-istighlal).* At the same time, the claim that the view
about the compensation of benefits became the law in Majalla is
not correct. Because, when the relevant articles in Majalla, its
commentaries and other sources are reread, it is clearly seen that
this opinion has not been legislated in Majalla and that the view of
non-compensation of benefits is a basic rule in the madhhab, but
that the benefits will only be compensated in the three aforementi-
oned places by exempting from the general rule.

The aforementioned problems require a detailed research on
this issue. In this study, it will be pointed out that how “zahir al-
riwaya” in the Hanaff madhhab about the compensation of benefits
was revised by the late Hanafi Sheikhs and that approximately
when the exceptions were arised and that the claims mentioned
above are not true if the examples in the Hanaff legal literature are
examined.

The Basic Rule About The Compensation of Benefits
in The Hanafi Madhhab

According to the predominant understanding in the Hanafi
madhhab, the benefits are not considered as commodity. For this
reason, the use of real estate that has been usurped (mandafi‘ al-
maghsiib) do not create any responsibility by usurpation and their
use-values (mandfi) are not compensated.” Because, according to
Hanafis, a person who seizes a real estate is considered to have
usurped its benefits, not itself. This understanding, common in the
Hanafi tradition is quoted and explained as follows from the work
named al-Fawd’id a-figh of Abu Ja'far al-Hindwani (d. 362/973),
who is famous with the nickname “Junior Abu Hanifa” (Abu Hanifa
al-Saghir):

“Real estates do not create any responsibility by usurpation
(ghasb) according to Abi Hanifa and Abu Yuasuf. Because,

4 “Ala’ al-Din al-Haskafi, al-Durr al-Mukhtar ff Shars Tanwir al-Absar (Beirut: Dar al-Kutub
al-‘limiyya, 2002), 614; Muhammad Amin lbn ‘Abidin, Radd al-Muitar ‘ala ‘I-Durr al-
mukhtar (Beirut: Dar al-Fikr, 1412), 6/186.

Muhammad b. Isra’7l Badr al-Din lbn Qadi Simawna, Jami‘ al-Fusalayn (Cairo: 1300),
2/128; Fudayl Chalabi, ad-Damanat fr al-furii‘ al-Hanafiyyah (Istanbul: Suleymaniye Lib-
rary, Nuruosmaniye Collection, no: 1965), vr. 78%. For detailed information, see. Nuri Kah-
veci, “Islam Hukuku Agisindan Menfaatlerin Tazmini”, Kahramanmaras Siit¢ii fmam Uni-
versitesi Jlahiyat Fakiiltesi Dergisi 4/8 (2006), 41-63.
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the person who seizes the real estates usurps its benefits, not
itself. The benefits, however, are not commodity. The result is
as follows: The person who usurps, prevents the owner from
benefiting the real estate. The usurper has become a sinner
because it hinders the owner; however, he isn’t responsible
for compensation. It is just like this: If a person prevents the
owner from reaching his flock, and if, therefore, the flock is
destroyed, this person who prevents him is not responsible for
compensation.”®

As can be understood from the passage above, Hanafis think
that the commodity must be a physical/material entity. Although
the Hanafi legal doctrine adopted as a basic rule that the benefits
would not be compensated, the late Hanafi scholars (mu-
ta ‘akhkhirian) came up with some exceptions around these views
over time.

db | 801
The Exceptions About The Compensation of Benefits

It has not been determined exactly when these exceptions
about the compensation of benefits appeared. However, some views
have been put forward on this issue recently. Ayoub claims that
Baghdadi and Ibn ‘Abidin first revised the rule on non-
compensation of benefits in the Hanafi School.” But, the exceptions
about the compensation of benefits had been mentioned app-
roximately 500 years before the date Ayoub claimes and this rule
had became part of the Hanafi legal doctrine. In another study,
Yunus Araz states that these exceptions were first mentioned in
Qadi Khan’s book named Fatawa Qadr Khan, as far as he could re-
ach.® However, as will be seen in detail below, Hanafi jurists such
as Al-Hasiri (d. 500/1107), Zahir al-Din Abd al-Rashid al-Walwaliji

®  This passage has been translated into English from the Arabic original. See for this. Chalaby,

ad-Damanat (Nuruosmaniye Collection, no: 1965) vr. 78% See also. ‘Imad al-Din al-
Marghinani, Fusal al-izkam fr usal al-akkam (Istanbul: Suleymaniye Library, Yazma Bag:s-
lar Collection, no: 990), vr. 352% Ibn Qadt Simawna, Jami  al-Fusilayn, 2/128.

Ayoub, Law, Empire and the Sultan, 117.

Yunus Araz, /slam Hukukunda Menfaatin Tazmini (Erzurum: Atatiirk Universitesi, Sosyal
Bilimler Enstitiisii, Doktora Tezi, 2016), 165.

7
8
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(d. 540/1146) and Burhan al-Din al-Bukhari (d. 570/1174?)° had
mentioned these exceptions before Qadi Khan (d. 592/1196).

As far as we can reach, we first see the ruling that the benefits
(use-values/manadfi ‘) of endowment properties and the commodites
set up for profitable use (mu‘add li-l-istighlal) will be compensated,
in HasirTs book named al-Hawr fi 1-fatawa. This issue is firstly add-
ressed in the endowment section (Kitab al-Wagf) of his book. The
subject of fatwa here is whether it is valid for the trustee to leave a
house belonging to the endowment as a pledge in return for a loan.
In this work, it is stated that it is not valid for the trustee to make
such a disposition, for the benefits of the endowment have become
unworkable in this way and that therefore the mortgage holder of
the house (murtahin) must pay similar fee (ajr-i misl), because it is
mu‘add li-l-istighlal.’® Later, HasirmT mentions the subject of mu‘add
li-I-istighlal from these exceptions in the leasing (ijara) section
(Kitab al-Ijara). The discussion here is whether a fee is required for
the person staying at the inn (khan). In the mentioned part of the

802| db work, two views are mentioned about this situation. Muhammed b.
Seleme says that the staying person will pay the fee; on the other
hand, Nusayr b.Yahya states that the fee is not required just becau-
se the person stays in the inn, but that the fee will be required for
istihsan, if the person staying continues staying after the owner of
the inn has demanded an accounting. Because, according to him, if
the person continues staying after the owner of the inn, it means he
is willing to pay.'* Although it is defined in this way in the leasing
section of Hasiri, the expression “mu‘add li-l-istighlal” is not menti-
oned directly here. However, this concept is pointed out by the
expression “mu‘add li al-khira” (s 24) in the version of this issue
in the book of Burhan al-Din al-Bukhar?’s al-Muhit al-Burhani.*?

The date of death of Burhan al-Din al-Bukhari is recorded as 616 hijri in the sources in a very
common way. However, Murteza Bedir explains in detail that this date is wrong and states
that the date of his death is around 570 Hijri. For detailed information, see. Murteza Bedir,
Buhara Hukuk Okulu (istanbul: ISAM Yayinlari, 2014), 35-36.

Mahmud b. lbrahim b. Anush al-Bukhari al-Hasiri, al-Hawi fi * al-fatawa (Istanbul: Suleyma-
niye Library, Hekimoglu Ali Pasa Collection, no: 402), vr. 48°°. The aforementioned narra-
tion has been removed from the question-answer format in Burhan al-Din's version in his
work and attached at the end of the narration “even if it is not mu ‘add li-l-istighlal, but the
similar fee (ajr-i misl) is required to protect the endowment”. See also for these. Bkz. Burhan
al-Din al-Bukhari, al-Muhkiy al-Burhani fi al-Figh al-Nu‘manz (Beirut: Dar al-Kutub al-
‘llmiyya, 2004), 6/148. See also for this. Hasan b. Mansiir al-Uzjandi al-Farghani Qadi Khan,
Fatawa Qadr Khan (Beirut: Dar al-Kutub al-l1lmiyya, 2009) 2/196, 208; 3/221.

Hasiri, al-Hawi fi ‘ al-fatawa (Hekimoglu Ali Pasa Collection, no: 402), vr. 133°.

12 Burhan al-Din al-Bukhari, al-Mubit al-Burhant, 7/435

10
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However, the same attitude is shown in case of usurpation of
aforementioned places. As far as we can reach, Al-Walwaliji, is the
first to refer to these exceptions in the context of usurpation. He
stated in the endowment section (Kitab al-Wagqf) of his book named
al-Fatawa al-Walwaljiyyah that they will be compensated in order to
protect the endowment in case of the usurpation of the en-
dowment’s real estates and homes and their benefits. In addition,
he expressed in the leasing (ijara) section of his work that the fee is
necessary in case of the usurpation of a child’s land."® Later, Burhan
al-Din al-Bukhari (He ise also known as Burhan al-Shari’a.) stated
these exactly, but also reported Al-WalwalijT’s fatwa on this issue.'*
Burhan al-Shar?’a also mentioned the subject of mu‘add li-l-istighlal
in another part of the leasing section of his work. The issue discus-
sed here is whether a fee will be required for the second month, if
the house is rented for a month and is stayed there for two months
without a contract. Regarding this issue, first of all, it has been re-
ported that the fee is not required for the second month in case of
staying without a new contract, and the person who stays this way

becomes usurper. Also it is notified that it is expressed in this way db | 803
in the majority of the narratives in the leasing sections; on the other
hand, it is stated in some narrations that a similar fee (ajr-i misl) is
required. The narratives that the fee is not required are based on
the rule of the zahir al-riwaya in the book Kitab Al-Asl which be-
longs to Muhammad b. Hasan ash-Shaybani. In this book, it is said
that the fee is not required for the person who works for two
months in the bathhouse rented for a month to work; because no
contract has been made for the second month. Shams al-A’imma al-
Hulwani (d. 448/1056) states that even if this house is mu‘add li-l-
istighlal, this issue in the zahir al-riwaya will be an evidence for the
fact that “the fee is not required without a contract”. As seen, it is
zahir al-riwgya that no fee is required in case of using real estates
without any contract. Thus, the majority of the narratives that the
fee is not required without a contract denote this rule in the mad-
hab. However, Al-Bukhari stated that he attached the opinion of the
zahir al-riwaya which stated that the fee is not required for situa-
tions where the house is not mu‘add li-l-istighlal; and the narrations
which stated that the similar fee (ajr-i misl) is required for situa-

13 Zahir al-Din Abd al-Rashid al-Walwaliji, al-Fatawa al-Walwaljiyyah (Beirut: Dar al-Kutub
al-‘limiyya, 2003), 3/98, 343.
1 Burhan al-Din al-Bukhari, al-Mubit al-Burhant, 7/460, 653.
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tions where the house is mu‘add li-l-istighlal. He also remarked that
the Sheikhs (mesaikh) of his time deemed necessary for the fee.'®

Qadi Khan (d. 592/1196) is also among those who mentioned
exceptions about the benefits of the real estates that was usurped.
These exceptions are mentioned in various parts of his book named
Fatawa Qadr Khan.'® According to the narration of Qadi Khan, some
Hanafi jurists stated that the usurper will pay a similar fee (ajr-
i misl) for the endowment and for the child, in case of the usurpa-
tion of the real estates belonging to young children and en-
dowment; but, the person is not responsible for compensation ac-
cording to the rule of the zahir al-riwaya.!” Unlike the others, it is
clearly stated in Qadi Khan’s book for the first time that the relevant
provision is apparent. Although Hanaff jurists Kasani (d. 587/1191)
and Marghinani (d. 593/1197) are contemporary of Qadi Khan,
these exceptions are not mentioned in their books.'® Especially the
absence of these exceptions in Marghinani’s al-Hidaya shows that it
has not yet become part of the doctrine. Because this book of
Marghinani reveals the legal doctrine (zahir al-riwaya) which we
can state the backbone of Hanafi law.

Although these exceptions are not mentioned in the compensa-
tion section of Usrishani’s book named al-Fusal fi al-mu ‘amalat,
only endowment property and orphans’ property are mentioned in
the ‘Imad al-Din al-Marghinani’s Fusul al-ihkkam and Shaykh Badr
al-Din’s Jami‘ al-Fusalayn and Fudayl Chalabi’s ad-Damanat which
are the continuation of the same genre about the compensation of
real estates that was usurped. The fatwas related to the subject in
all three works consist of the repetitions of the related fatwas in the
books of Al-Walwaliji and Burhan al-Sharv'a.*

In the beginning, these exceptions were not mentioned in the
works that are the “basic texts” in the Hanafi school, such as
Marghinants al-Hidaya. Even though, Badr al-Din ‘Ayni (d.

5 Burhan al-Din al-Bukhari, al-Mukir al-Burhanr, 7/435-436; Qadi Khan, Fatawa Qadr Khan,
2/196.

6 Qadi Khan, Fatawa Qadr Khan, 2/196, 208; 3/221.

7 Qadi Khan, Fatawa Qadr Khan, 2/208.

8 “Ala’ al-Din Abii Bakr b. Mas‘@d al-Kasani, Bada'i ‘ al-Sana i “ fi Tart/b al-Shara’i * (Beirut:

Dar al-Kutub al-‘limiyya, 1986), 7/145; Burhan al-Din ‘Ali b. Abi Bakr al-Marghinani, al-

Hidaya shar} Bidayatal-mubtadi’ (Beirut: Dar lhya’ al-Turath al-‘Arabi, n.d.), 4/304-305.

‘Imad al-Din al-Marghinani, Fugil al-izkam (Yazma Bagislar Collection, no: 990), vr. 352%

Ibn Qadi Simawna, Jami * al-Fusalayn, 2/128; Chalabi, ad-Damanat (Nuruosmaniye Collec-

tion, no: 1965), vr. 78°, 80",

19
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855/1451) one of the commentators of al-Hidaya explained the
attitude of the Hanafi Sheikhs on this issue and stated that the be-
nefits will be compensated in case of usurpation and destruction of
the properties set up for profitable use (mu‘add li-l-istighlal). Af-
terwards, he reported the above opinions in the waqi'at literature.
‘Ayni stated based on the book named al-Fatawa al-Kubra (pro-
bably belongs to Sadr al-Shahid), that, the benefits of the dedicated
real estates will be compensated to protect the endowment and that
whether it does not matter whether the real estates a mu‘add li-l-
istighlal or not. In addition to this, ‘Ayni stated that the late Hanafis
gave fatwa according to the Shafi‘Tt madhab on matters such as in-
come-generating movables and immovables commodity en-
dowment property, orphans’ property with the quotation from Al-
Zahidr's book (d. 658/1260) named al-Mujtaba.?® Although Zayla ‘1
(d. 743/1343) does not mention these exceptions in his work na-
med Tabyin al-Haqa’iq, the narration in ‘AynTs al-Binaya was
exactly repeated in the annotation (hashiyat) of Chalabi (d.
1021/1612) which is written on this work.?!

db | 805
Ibn Nujaym (d. 970/1563) clearly mentioned in his book al- |

Asbah wa al-Naza@'ir that the benefits would be compensated only in
three places and that these are endowment property, orphans’ pro-
perty, and property set up for profitable use (mu‘add li-l-istighlal) >
Ibrahim al-Halabi (d. 956/1549) states in his book Multaga al-
Abhur that only the benefits of endowment properties would be
compensated. = However, Shaykh-Zada  Abdurrahman  (d.
1078/1667) who wrote an annotation on this book, said that the
benefits of the orphans’ property and the mu‘add li-l-istighlal would
be compensated in addition to the endowment property.?® Haskaft
(d. 1088/1677) who is the contemporary of Shaykh-Zada included
all these narratives in his work al-Durr al-mukhtar.** Later, Ibn
‘Abidin stated in his book Radd al-Muhtar that the benefits would
not be compensated; however, he stated that if the real estates

20

Badr al-Din al-‘Ayni, al-Binaya Shar/ al-Hidaya (Beirut: Dar al-Kutub al-‘1lmiyya, 2000),

11/251.

Zayla'‘1, Fakhr al-Din ‘Uthman b. ‘Ali, Tabyin al-Haqaiq Shark Kanz al- Daqgaiq (Bulag:

al-Matba‘a al-Kubra al-Amiriyya, 1313), 5/234.

Zayn al-Din Ibn Nujaym, al-Asbah wa-I-Naza'ir ( Beirut: Dar al-Kutub al-‘limiyya, 1419),

243.

% Abd al-Rahman b. Muhammad Shaykh-Zada (Damad Efendi), Majma‘ al-Anhur fr Shark
Multaga al-Abkur (Beirut: Dar al-Kutub al-‘1lmiyya, 1998), 2/601-602; 4/81, 94.

2 Haskaft, al-Durr al-Mukhtar, 614.

21
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usurped belongs to an endowment and to an orphan or it is set up
for profitable use (mu‘add li-l-istighlal), the benefits of the three
mentioned things will be compensated and he adds that this is cle-
arly explained.?

This subject which was dealt with for the first time in Hasiri’s
al-Hawr fi ‘I-fatawa had not become a part of the doctrine for about
four centuries until the work of ‘AynT’s al-Bindya and has continued
to be discussed in books in wagi’at literature. In fact, these excepti-
ons about the compensation of benefits (daman al-manafi) are
mentioned in the waqi'at literature, such as ‘Imad al-Din al-
Marghinant’s Fusil al-ihkam and Shaykh Badr al-Din’s Jami‘ al-
Fusilayn and Fudayl ChalabT’s ad-Damanat. However, this subject
was not discussed in the books of later periods that dealt with the
legal doctrine of the madhab and in the annotations written on
them such as Mawsil’s (d. 683/1284) al-Mukhtar and Abu al-
Barakat al-Nasafr’'s Kanz al-Daqa’iq (d. 710/1310) and Zayla'Ts
Tabyin al-Haqa 'iq and Al-Babarti’s al- Tnaya (d. 786/1384).

As seen, the fatwas stating that the benefits could only be com-
pensated in these three places were initially discussed in waqi’at
literature. However, as seen above, these exceptions gained a cer-
tain authority by being repeated in many works of the same genre
as time progresses. Finally, this view which was accepted by the
Hanafi Sheikhs, has become a part of the doctrine by taking its pla-
ce in the later standard texts and legal commentaries (shurith) of
the school.

In conclusion, the rule of the zahir al-riwaya in the Hanafi
school, which we can express as “The benefits of the real estates that
have been usurped are not compensated” has turned into the fol-
lowing statement by the the fatwas and interpretations of the
Hanafi Sheikhs: “The benefits of the real estates that have been usur-
ped are not compensated. However, if the real estate belongs to an
endowment and to an orphan or it is set up for profitable use (mu‘add
li-I-istighlal), their benefits are compensated in this case.” Thus, we
can easily say that this rule in the Hanafi school has become a part
of the doctrine by slightly stretching the relevant rule.

% |bn ‘Abidin, Radd al-Muhtar, 6/186.
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The Compensation of Benefits in Ottoman Law

As seen, the non-compensation of benefits is a basic rule accor-
ding to the Hanafi school; however, the late Hanafis (mu-
ta ‘akhkhirin) made some exceptions to this established rule (zahir
al-riwgya) in the madhhab and adopted the view that the benefits
(use-values) of endowment property, orphans’ property and mu‘add
li-l-istighlal would be compensated.?® Furthermore, this view of the
late Hanaff scholars was preferred and applied in Ottoman law. As
a matter of fact, the related fatwa examples included in the fatwa
journals (majmii ‘a) that are considered valid (mu’tabar) in the Ot-
toman law such as Fatawa Ali Efendi, Fatawa Feyziyye, Bahjat al-
Fatawa and Natijat al-Fatawa reveal this situation.?” As it is clearly
seen in these fatwas, the Ottoman jurists adopted the view of the
late Hanaffis about the compensation of benefit and the attitude on
this issue was reflected in the fatwas likewise. Although this rule of
the zahir al-riwaya in the madhhab continued until the beginning of
the 20th century, some Hanafi jurists opposed it. For example,

Kamal al-Din b. al-Humam (d. 861/1457) who is one the 15" cen- db | 807
tury Hanafi jurists has stated that the compensation of benefits
should not be limited to these three areas in the places and times
when the usurpation was common; and that it is necessary to give a
fatwa about the benefits of an usurped property will be compensa-
ted absolutely. Likewise, his student Ibn Amir Hajj (d. 879/1474)
has expresed that it would not pose a problem to give a fatwa about
the necessity of the compensation of benefits absolutely in order to
keep people from usurpation and protect the properties of weak
people.?® From this point of view, it is possible to say that Ibn al-

% For details, see. Hasiri, al-Hawi fi* al-fatawa (Hekimoglu Ali Pasa Collection, no: 402), vr.

48% 133" Walwaliji, al-Fatawa al-Walwaljiyyah, 3/98, 343; Burhan al-Din al-Bukhari, al-
Mubit al-Burhani, 6/142, 148; 7/435-436, 460, 653; Qadi Khan, Fatawa Qadi Khan, 2/196,
208; 3/221; ‘Ayni, al-Binaya, 11/251; ‘Imad al-Din al-Marghinani, Fusal al-izkam (Yazma
Bagislar Collection, no: 990), vr. 352° Zayla‘i, Tabyin al-Haga'iq, 5/234; lbn Qadi
Simawna, Jami  al-Fusalayn, 2/128; Chalabi, ad-Damanat (Nuruosmaniye Collection, no:
1965), vr. 78" Ibn Nujaym, al-Asbak wa-I-Naza'ir, 243; Shaykh-Zada, Majma ‘ al-Anhur,
4/94.

Catalcali Ali Efendt, Fatawa Ali Efendr (Istanbul: Suleymaniye Library, Pertevniyal Collec-
tion, no: 345), 2/569-575; Feyzullah Efendi, Fatawa Feyziyye (Istanbul: Suleymaniye Lib-
rary, Pertevniyal Collection, no: 347), 461-464; Yenisehirli Abdullah Efendi, Bahjat al-
Fatawa (Istanbul: Suleymaniye Library, Pertevniyal Collection, no: 327), 472-475; Diirrizade
Mehmed Arif Efendi, Natijat al-Fatawa, Istanbul: Suleymaniye Library, Pertevniyal Collec-
tion, no: 354), 468, 471, 475, 488.

Muhammad Ibn Amir Hajj Al-Taqrir wa-al-Takbir ‘ald Tajrir Ibn al-Humam (Beirut: Dar al-
Kutub al-‘llmiyya, 1403/1983), 2/130; 3/204. See also. Abdullah Kahraman - Nizamettin Ka-
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Humam and his student Ibn Amir Hajj thought like the Shafi‘is on
this issue.

Although Ibn al-Humam and his student Ibn Amir Hajj stated
that the benefits of all properties must have been compensated
absolutely, the opinion of late Hanafis was dominant and applied in
the Ottoman state. Indeed, the fact that there is no example of a
case about the compensation of benefits of the properties except for
these three places confirms that the prevailing opinion within the
madhab was based. This understanding which has been maintained
for centuries, was later legislated in the 596™ article of Majalla as
follows:

“If a person uses a property without the permission of the
owner, he/she is not required to compensate the benefits
(use-values/manafi ) of the property as usurpation. However,
the benefits must be compensated and a similar fee (ajr-
i misl) should be paid 1) in any case if this property belongs
to an endowment or to an orphan and 2) in case of nothing
to be interpreted on the property or a contract if it is set up
for profitable use (mu‘add li-l-istighlal). For example, if a
person stays in someone else’s house for a period of time wit-
hout permission and a contract for rental agreement, he/she
doesn’t have to pay a fee. However, if this house belongs to
an endowment or to an orphan, the person has to pay the fee
of the period of stay, regardless of whether or not there is
something to be interpreted on the property or a contract.”

In the commentary of this article; Ali Haydar Efendi reveals the
established view (zghir al-riwaya) of the madhab by stating that
Hanafi Imams are in accord that the benefits should not be com-
pensated; however, according to Imam ash-Shafi‘T, the benefits of
all goods (Whether or not it is an endowment property, orphan’s
property or a mu‘add li-l-istighlal) which were used by usurpation
would be compensated like a seized property.*® In the following

ratas, “Ibn Hiimam’in Mezhebine Muhalif Bir Goriisii: Menfaatlerin Tazmini Meselesi”, Ko-
caeli llahiyat Dergisi, 1/2 (Aralik 2017): 43-70.

This passage has been translated into English from the Arabic original. See for this. Ali
Haydar, Durar al-Hukkam Sharj Majallat al-Akkam (Istanbul: Matbaaa-i Tevsi-i Tibaat,
1330), 1/949-955.

% Ali Haydar, Durar al-Hukkam, 1/949.
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parts of his statements, Ali Haydar Efendi states that the benefits of
the orphan’s property and the endowment property would not be
compensated, but the late Hanafis gave this permission contrary to
the general rule. In addition, he explains that the benefits have
great value in his own time and that the jurists of the century sho-
uld consult and make a decision on this issue of by acting with the
view of the Shafi‘'Tt madhhab.?!

Ali Haydar Efendi, invites the jurists of the century to consult
on the compensation of benefits and to take a decision on this mat-
ter. However, it is seen that the expressions which he said here in a
soft tone, gained more certainty in the comment of article 1801. As
a matter of fact, he states that at this time when injustice is increa-
sing gradually, the benefits must be compensated absolutely and it
is obvious that it is necessary to act with the view of the Shafi‘1
madhhab on this issue.** Ali Haydar Efendi’s invitation and wish on
this issue came true while he was alive, as this issue was negotiated
at the first amendment (ta‘dil) meeting held by the Majalla com-

mission, and the opinion was adopted that the benefits would be db | 809
compensated like other commodity (a‘yan). This situation is menti-

oned as follows in Ali Haydar Efendi’s book “al-Majmu‘at al-Jadidah

fT al-Kutub al-'Arba ‘ah “ which he prepared as an addition to Ma-

jalla:

“The benefits (manafi) are also a valuable property
(mutagawwim) like other commodities. Accordingly, if a per-
son uses someone else’s movable or immovable property or
makes it disfunctional, he must pay its fee. Likewise, if a per-
son destroys the benefits of something like a road or a ribat
and a masjid, for example if he occupies the road, then he
must compensate its benefits. Annotation: This article was
written and accepted according to the Shafi 7 school.”*

As understood, although the non-compensation of benefits is a
basic rule in the Hanafi school; the late Hanafis have adopted the
view that the benefits will be compensated in the three places afo-

. Ali Haydar, Durar al-Hukkam, 1/950.

% Ali Haydar, Durar al-Hukkam, 4/695-696.

% This passage has been translated into English from the Arabic original. See for this. Ali
Haydar, al-Majmu ‘at al-Jadidah fi’ a/-Kutub al-’Arba‘ah (Dersaadet: Hukuk Matbaast,
1332), 138.
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rementioned, by excepting the general rule (zahir al-riwdya). This
understanding which has dominated Ottoman law for centuries, has
become an article (rule) in Majalla; however, the view that “the
benefits should also be accepted as commodity and they will be com-
pensated absolutely” was preferred. Thus, there has been a radical
change in the Hanafi figh doctrine on the subject of the compensa-
tion of benefits.

Conclusion

The early Hanafi scholars (mutaqaddimun) adopted the view of
non-compensation of benefits as a principle. However, the late
Hanafis (muta akhkhirin) brought some exceptions to the establis-
hed rule (zahir al-riwaya) in the madhhab by bringing this issue to
the agenda in the type of wagi’at works. The exceptions to this rule
are the benefits (use-values) of endowment property, orphans’ pro-
perty and property set up for profitable use (mu‘add li-l-istighlal).
The late Hanafis accepted the view that benefits (manafi‘) could
only be compensated in these three places by stretching the rele-
vant rule slightly. Legal opinions (fatwas) on this subject were first
discussed in the type of wagqi’at books. Later they gained a certain
authority by being repeated in many works of the same genre. Fi-
nally, this view which was accepted by the Hanafi Sheikhs has
become a part of the doctrine by taking its place in the later stan-
dard texts and legal commentaries (shurizh) of the school. In other
words, the rule of the zahir al-riwaya in the Hanafi school, which is
expressed as “The benefits of the real estates that have been usurped
are not compensated” has turned into the following statement by the
the fatwas and interpretations of the Hanafi Sheikhs: “The benefits
of the real estates that have been usurped are not compensated.
However, if the real estate belongs to an endowment and to an orphan
or it is set up for profitable use (mu‘add li-l-istighlal), their benefits
are compensated in this case.” As seen, this rule in the Hanafi school
has become a part of the doctrine by stretching the relevant rule a
little.

Also, the opinion of the late Hanafis was preferred in the Ot-
toman law where the Hanaff madhab was applied in practise and
the attitude that the benefits would be compensated in the three
places aforementioned was reflected in the fatwas exactly. This
understanding, which dominated in Ottoman law for centuries,
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became the rule in Majalla. However, with a later decision, the
view that “The benefits should also be accepted as commodity and
they will be compensated absolutely.” was preferred and a radical
change was experienced in the relevant issue.
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Menfaatlerin Tazminiyle ilgili Hanefi Mezhebinde
Yasanan Hukuki Degisimin Tarihi Serlveni

Kamil YELEK "

Ayrintili Ozet

Menfaatlerin tazmin edilmemesi, Hanefi mezhebine gore temel bir kuraldir. An-
cak miiteahhir Hanefl alimleri, mezhepteki yerlesik bu kurala (zdhirii’r-rivdye)
bazi istisnalar getirmislerdir. Vakif mali, yetim mali ve kiraya verilmek {izere
hazirlanmis (mu‘addiin li’l-istiglal) mallarin menfaatleri (kullanim bedelleri) bu
kuralin istisnalaridir. Miiteahhir Hanefi alimleri ilgili kurali biraz esneterek
menfaatlerin sadece bu {i¢ yerde tazmin edilecegi goriisiinii benimsemislerdir.

Menfaatlerin tazminiyle ilgili bu istisnalarin ne zaman ortaya c¢iktig1 tam olarak
tespit edilemese de, yakin zamanda bu konuya dair bazi goriisler ileri siiril-
miistiir. Samy A. Ayoub “Law, Empire and the Sultan: Ottoman Imperial Authori-
ty and Late Hanafr Jurisprudence” isimli kitabinin bir béliimiinde menfaatlerin
tazminiyle ilgili kuralin miiteahhir Hanefi alimleri tarafindan revize edildigini,
Haskefi (6. 1088/1677) ile ibn Abidin’in bu yeni gériisten yana tavir alarak me-
zhebin erken donemindeki temel kurala kars: ¢iktiklarini ifade etmektedir. Ay-
oub kitabinin bir baska yerinde ise, menfaatlerin tazmin edilmemesiyle ilgili
goriisiin Bagdadi (6. 1032/1623) ile ibn Abidin (61. 1252/1836) tarafindan re-
vize edildigini ve bu goriisiin Mecelle’de de kanunlastirildigini iddia etmektedir.
Ancak kaynaklara bakildiginda Ayoub’un bu iddialarimin isabetli olmadig1 son
derece asikdrdir. Miiteahhir Hanefi alimlerin bu konuda bir revizyon yaparak
mezhepteki temel kurala bazi istisnalar getirdigi dogrudur. Ancak s6z konusu
degisimin B4Agdadi ve ibn Abidin tarafindan yapildigi, Haskefi ile ibn Abidin’in
mezhepteki temel kurala karsi ¢iktiklar: ve bu goriisiin Mecelle’de kanun haline
geldigi iddialarmin kabul edilebilir bir tarafi yoktur. Cilinkii menfaatlerin
tazminiyle ilgili istisnalar, Ayoub’un iddia ettigi tarihten ¢ok daha 6nce (yaklasik
olarak 500 yil 6nce) dile getirilerek Hanefl hukuk doktrininin bir parcasi haline
gelmistir.

Bu istisnalar, ilk olarak vakiat/fetava tliriindeki kitaplarda glindeme getirilmistir.
Nitekim Hanefi mezhebinin erken donemlerinde telif edilen temel metinlerde
boyle bir konuya temas edilmemistir. Ulasabildigimiz kadariyla, vakif mallar ile
kiraya verilmek iizere hazirlanmis mallara ait menfaatlerin tazmin edilecegi hu-
susu ilk olarak Hasiri’nin (6l. 500/1107) el-Havi fil-fetdvd adli eserinde
goriilmektedir. Daha sonra Zahirliddin Abdiirresid el-Velvalici (6. 540/1146),
Burhaneddin el-Buhéri (61. 570/1174?) ve Kadihan (6l. 592/1196) gibi Hanefi
fakihleri bu istisnalar1 eserlerinde zikretmistir. Burhdneddin el-Buhari’nin
(Burhdniisseria) el-Muhit adli eseri ile Kddithadn'in el-Hdniye’sinde yer almasina
ragmen Ozellikle onlarin c¢agdasi olan Mergindntnin (6l. 593/1197) el
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Hiddye’sinde bu istisnalara deginilmemesi, bunlarin heniiz doktrinin bir parcasi
haline gelmedigini gostermektedir.

Ik defa Hasiri’nin eserinde ele alinan bu konu, AynTnin (6l. 855/1451) el-Bindye
adli eserine kadar gecen yaklasik dort asirlik siirecte de doktrinin bir parcas: ha-
line gelememistir. Oyle ki, menfaatlerin tazminiyle ilgili bu istisnalar, Imadiiddin
el-Mergindni’nin (6l. 670/1271) Fusilu’l-ihkdm, Seyh Bedreddin’in (6l
823/1420) Camiull-fusilleyn ve Fudayl Celebi'nin (6l. 991/1583) ed-Damdndt
isimli vAkiat tiirtindeki eserlerinde zikredilmesine ragmen Mevsilinin (6l
683/1284) el-Muhtdr, Nesefinin (6l. 710/1310) Kenzii'd-deka'ik’i, Zeylainin
(6l. 743/1343) Tebyinii’l-hakdik’i ve Baberti’nin (6l. 786/1384) el-fndye’si gibi
mezhebin hukuk doktrinini ele alan sonraki dénem eserlerde ve bunlara yazilan
serh calismalarinda yer almamistir.

Menfaatlerin tazmin edilebilecegine iligskin tartismalar ve buna iliskin fetvalar,
baslangicta vakiat/fetava tiiriindeki kitaplarda giindeme getirilmis olsa da daha
sonra ayni tiirdeki pek cok eserde tekrarlanarak belirli bir otorite elde etmis ve
nihayetinde Hanefi mesdyihinin kabuliine mazhar olan bu goriisler, mezhebin
daha sonraki fiir(i-1 fikih metinleri ile bu metinlere yazilan serh calismalarinda
yerini alarak doktrinin bir parcasi olmustur. Bunun i¢in Ayninin el-Bindye,
Halebinin (6l. 956/1549) Miilteka’l-ebhur, Ibn Niiceym'in (6l. 970/1563) el-
Esbdh ve'n-nezdir, Seyhizade’nin (6l. 1078/1667) Mecmaiil-enhur, Haskefi'nin
(8l. 1088/1677) ed-Diirriil-muhtdr ve ibn Abidin’in Reddiil-Muhtar adli eser-
lerine bakilabilir.

Diger taraftan Haskefi ile ibn Abidin’in mezhepteki z&hir(’r-riviye olan bu kurala
kars1 ciktiklari ididiasina gelince, onlarin eserlerinde buna isaret eden herhangi
bir ifade yoktur. Aksine Haskefi ile Ibn Abidin, menfaatlerin tazmin edilmey-
ecegini, ancak gasbedilen seyin vakif mali, yetim mali veya mu‘addiin 1i’l-istiglal
olmasi durumunda bunlarin menfaatlerinin tazmine konu olacagini agik bir
sekilde ifade etmektedirler. Bununla birlikte menfaatlerin tazmin edilmesiyle
ilgili goriisiin Mecelle’de kural haline geldigi iddias1 da isabetli degildir. Zira Me-
celle’deki ilgili maddeler ile bunlarin serhlerine ve diger kaynaklara bakildiginda
bu goriisiin Mecelle’de kanunlastirilmadigi, menfaatlerin tazmin edilmezligi
goriisiiniin Hanefl mezhebinde temel bir kural oldugu, ancak genel kuraldan
istisna edilerek menfaatlerin sadece bu ii¢ yerde tazmin edilecegi acik bir sekilde
goriilmektedir.

Yukarida zikredilen problemler nedeniyle, menfaatin tazminiyle ilgili Hanefi me-
zhebindeki z&hirii’r-rivAye kuralin sonraki Hanefi mesdyihi tarafindan nasil re-
vize edildigi, zikredilen istisnalarin yaklasik olarak ne zaman ortaya ¢iktig1 ve bu
konuya dair yakin zamanda ileri siiriilen iddialarin dogru olmadig: Hanefl hukuk
literatiiriindeki 6rneklerden hareketle gosterilmistir.

Anahtar Kelimeler: islam hukuku, Menfaatlerin Tazmini, Vakif Mali, Yetim Mali,
Mu‘addiin li'l-istiglal.
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