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øQVDQ�KDNODUÕ�NLúLQLQ�GR÷XúWDQ�EHUDEHULQGH�JHWLUGL÷L�|QHPOL�D\UÕFDOÕNODUGÕU��øQVDQ�
KDNODUÕQÕQ�WHPHOLQL�YH�GLQDPRVXQX�ROXúWXUDQ�LONHOHU�PDQ]XPHVL�LVH�LQVDQ�RQXUX�
GXU��.DQDDWLPL]FH�GR÷XúWDQ�JHOHQ�LQVDQ�KDNODUÕQÕQ�WHPHOLQL�ROXúWXUDQ�LQVDQ�RQXUX�
EX�DQODPGD�QRUPDWLI� ELU� J�F��KDL]LGLU��%X�J�F�Q�HQ� VRPXW� J|U�Q�P�ELoLPL� LVH�
LQVDQ�KDNODUÕQÕQ�\DúDP�SUDWL÷LQH�DNWDUÕOPDVÕQGD�RUWD\D�oÕNPDNWDGÕU��$UWÕN�JHOLQHQ�
DúDPDGD�LQVDQ�KDN�YH�|]J�UO�NOHULQLQ�HQ�|QHPOL�JDUDQW|U��RODQ�DQD\DVDODUÕQ�HVDV�
LúOHYL�KDNODUÕ�NRUX\XS�J�YHQFH\H�ED÷ODPDNWDQ�]L\DGH�RQODUÕ�JHUoHNOHúWLUPHNWLU��%X�
ED÷ODPGD�JHUHN�$YUXSD�øQVDQ�+DNODUÕ�6|]OHúPHVL�JHUHN�$QD\DVD�ED÷ODPÕQGD�KHP�
$YUXSD�øQVDQ�+DNODUÕ�0DKNHPHVLQLQ�KHP�GH�$QD\DVD�0DKNHPHVLQLQ��]HULQH�oRN�
\�N�G�úPHNWHGLU��d�QN��LQVDQ�KDNODUÕQÕQ�\DúDP�SUDWL÷LQH�DNWDUÕOPDVÕQGD�GHYOHWLQ�
�oO�� WLSRORML�RODUDN�DGODQGÕUDELOHFH÷LPL]� ³VD\JÕ�J|VWHUPH´�� ³NRUXPD´�YH� ³JHUoHN�
OHúWLUPH´�\�N�PO�O�NOHUL�V|]�NRQXVXGXU��%L]�EX�PDNDOHGH�|]HOOLNOH�GHYOHWLQ�SR]LWLI�
\�N�PO�O�NOHULQL� HOH� DOPDNWD\Õ]�� 3R]LWLI� \�N�PO�O�NOHU� VD\HVLQGH�GHYOHWLQ� LQVDQ�
KDNODUÕQÕ� JHUoHNOHúWLUPHVL� V|]� NRQXVX�RODELOPHNWHGLU��0DNDOHGH�|QFHOLNOH� NÕVDFD�
LQVDQ�KDNODUÕQÕQ�GR÷DVÕ�� DQODPÕ� YH�ER\XWODUÕ� HOH� DOÕQPÕúWÕU��$UGÕQGDQ�SR]LWLI� \��
N�PO�O�NOHU�NDYUDPÕ�LOH�ELUOLNWH�$YUXSD�øQVDQ�+DNODUÕ�0DKNHPHVLQLQ�EX�GRNWULQH�
\DNODúÕPÕ�LUGHOHQPLúWLU��1LKD\HW�PDNDOHGH�$QD\DVD�0DKNHPHVLQLQ�GH�SR]LWLI�\��
N�PO�O�NOHU�GRNWULQLQH�\DNODúÕPÕ�LQFHOHQPHNWHGLU��%X�PDNDOH\OH�DPDFÕPÕ]��DQD�
\DVDFÕOÕN�ED÷ODPÕQGD�GHYOHWLQ�KDN�YH�|]J�UO�NOHUL�J�YHQFH\H�ED÷ODPD�IRQNVL\RQX�
QXQ�|WHVLQH�JHoLS�DUWÕN�KDN�YH�|]J�UO�NOHUL�JHUoHNOHúWLUPH�DúDPDVÕQD�JHoLOPHVLQH�
GLNNDW�oHNPHNWLU�
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$QDKWDU�.HOLPHOHU��øQVDQ�+DNODUÕ��øQVDQ�2QXUX��3R]LWLI�<�N�PO�O�NOHU��$YUXSD�
øQVDQ�+DNODUÕ�0DKNHPHVL��$QD\DVD�0DKNHPHVL�

ABSTRACT

+XPDQ�ULJKWV�DUH�LPSRUWDQW�SULYLOHJHV�WKDW�D�SHUVRQ�LV�ERUQ�ZLWK��7KH�VHW�RI�SULQ�
FLSOHV�WKDW�IRUP�WKH�EDVLV�DQG�G\QDPR�RI�KXPDQ�ULJKWV�LV�KXPDQ�GLJQLW\��,Q�RXU�
RSLQLRQ��KXPDQ�GLJQLW\��ZKLFK�IRUPV�WKH�EDVLV�RI�LQQDWH�KXPDQ�ULJKWV��KDV�D�QRU�
PDWLYH�SRZHU�LQ�WKLV�VHQVH��7KH�PRVW�FRQFUHWH�PDQLIHVWDWLRQ�RI�WKLV�SRZHU�HPHUJHV�
LQ�WKH�WUDQVIHU�RI�KXPDQ�ULJKWV�WR�OLIH�SUDFWLFH��7KH�PDLQ�IXQFWLRQ�RI�WKH�FRQVWLWX�
WLRQV��ZKLFK�DUH�WKH�PRVW�LPSRUWDQW�JXDUDQWRUV�RI�KXPDQ�ULJKWV�DQG�IUHHGRPV�DW�
WKH�FXUUHQW�VWDJH��LV�WR�UHDOL]H�WKHP�UDWKHU�WKDQ�WR�SURWHFW�DQG�VHFXUH�WKHP��,Q�WKLV�
FRQWH[W��ERWK�WKH�(XURSHDQ�&RXUW�RI�+XPDQ�5LJKWV�DQG�WKH�&RQVWLWXWLRQDO�&RXUW�
EHDU�D�KHDY\�EXUGHQ�LQ�WKH�FRQWH[W�RI�WKH�(XURSHDQ�&RQYHQWLRQ�RQ�+XPDQ�5LJKWV�
DQG�WKH�&RQVWLWXWLRQ��%HFDXVH��LQ�WUDQVIHUULQJ�KXPDQ�ULJKWV�WR�OLIH�SUDFWLFH��WKHUH�
DUH�REOLJDWLRQV�RI�WKH�VWDWH�WR�³UHVSHFW´��³SURWHFW´�DQG�³UHDOL]H´��ZKLFK�ZH�FDQ�FDOO�
WKH�WULSOH�W\SRORJ\��,Q�WKLV�DUWLFOH��ZH�HVSHFLDOO\�GHDO�ZLWK�WKH�SRVLWLYH�REOLJDWLRQV�
RI� WKH� VWDWH��7KDQNV� WR�SRVLWLYH� REOLJDWLRQV�� LW� LV� SRVVLEOH� IRU� WKH� VWDWH� WR� UHDOL]H�
KXPDQ�ULJKWV�� ,Q� WKH�DUWLFOH�� ILUVW�RI� DOO�� WKH�QDWXUH��PHDQLQJ�DQG�GLPHQVLRQV�RI�
KXPDQ�ULJKWV�DUH�EULHIO\�GLVFXVVHG��7KHQ��WKH�DSSURDFK�RI�WKH�(XURSHDQ�&RXUW�RI�
+XPDQ�5LJKWV� WR� WKLV�GRFWULQH� WRJHWKHU�ZLWK� WKH� FRQFHSW�RI�SRVLWLYH�REOLJDWLRQV�
ZDV�H[DPLQHG��)LQDOO\��WKH�DSSURDFK�RI�WKH�&RQVWLWXWLRQDO�&RXUW�WR�WKH�GRFWULQH�RI�
SRVLWLYH�REOLJDWLRQV�LV�DOVR�H[DPLQHG�LQ�WKH�DUWLFOH��2XU�DLP�ZLWK�WKLV�DUWLFOH�LV�WR�
GUDZ�DWWHQWLRQ�WR�WKH�IDFW�WKDW�WKH�VWDWH�KDV�JRQH�EH\RQG�WKH�IXQFWLRQ�RI�VHFXULQJ�
ULJKWV�DQG�IUHHGRPV�LQ�WKH�FRQWH[W�RI�FRQVWLWXWLRQDOLVP�DQG�KDV�QRZ�SDVVHG�WR�WKH�
VWDJH�RI�UHDOL]LQJ�ULJKWV�DQG�IUHHGRPV��
.H\ZRUGV��+XPDQ�5LJKWV��+XPDQ�'LJQLW\��3RVLWLYH�2EOLJDWLRQV��(XURSHDQ�&RXUW�
RI�+XPDQ�5LJKWV��&RQVWLWXWLRQDO�&RXUW

Giriş

øQVDQ�KDNODUÕ�KXNXNXQGDNL�|QHPOL�ELU�GRNWULQ�RODQ�SR]LWLI�\�N�PO�O�NOHU�
GRNWULQLQH�J|UH��JHUHN�$YUXSD�øQVDQ�+DNODUÕ�6|]OHúPHVL�ED÷ODPÕQGD�$YUXSD�
øQVDQ�+DNODUÕ�0DKNHPHVL�JHUHN�$QD\DVD\D�ED÷OÕ�RODUDN�$QD\DVD�0DKNHPHVL�
GHYOHWOHUH�KDNODUD�VD\JÕ�J|VWHULOPHVLQL��RQODUÕQ�NRUXQPDVÕQÕ�YH�\HULQH�JHWLULO�
PHVLQL�\D�GD�JHUoHNOHúWLULOPHVLQL�\�NOHU��

6D\JÕ�GX\PD�\�N�PO�O�÷���GHYOHWLQ�LQVDQ�KDNODUÕQGDQ�\DUDUODQPD\D�P��
GDKDOH�HWPHNWHQ�YH\D�EX�KDNODUÕ�NÕVÕWODPDNWDQ�NDoÕQPDVÕ�JHUHNWL÷L�DQODPÕQD�
JHOLU��.RUXPD�\�N�PO�O�÷���GHYOHWLQ�ELUH\OHUL�YH�JUXSODUÕ�LQVDQ�KDNODUÕ�LKODOOH�
ULQH�NDUúÕ�NRUXPDVÕQÕ�JHUHNWLULU��*HUoHNOHúWLUPH�\�N�PO�O�÷���GHYOHWLQ�WHPHO�
LQVDQ� KDNODUÕQGDQ� \DUDUODQPD\Õ� NROD\ODúWÕUPDN� LoLQ� ROXPOX� DGÕPODU� DWPDVÕ�
JHUHNWL÷L�DQODPÕQD�JHOLU���
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%X�\DNODúÕP�$ø+0�WDUDIÕQGDQ�KHP�RQD\ODQPÕú�KHP�GH�X\JXODQPÕúWÕU��3R]LWLI�
\�N�PO�O�NOHU� NDYUDPÕ� DUWÕN�0DKNHPHQLQ� $ø+6� RNXPDVÕQD� GHULQGHQ� \HUOHú�
PLúWLU��%X�W�U�\�N�PO�O�NOHULQ�WHPHOL��GRNWULQGH�GH�JHQHO�RODUDN�NDEXO�HGLOGL÷L�
JLEL��KDNODUÕQ�SUDWLN�YH�HWNLOL�ROPDVÕ�JHUHNWL÷L�LONHVLQH��$ø+6�KDNODUÕQÕQ�ELU��\H�
GHYOHWLQ�\DUJÕ�\HWNLVL�LoLQGHNL�W�P�NLúLOHUH�X\JXODQDELOLUOL÷LQH�YH�GHYOHWOHULQ�LGGLD�
HGLOHQ� LKODOOHU�GXUXPXQGD�HWNLOL� Lo�KXNXN�\ROODUÕ�VD÷ODPD�J|UHYLQH�GD\DQPDN�
WDGÕU��$ø+0��SR]LWLI�\�N�PO�O�NOHULQ�KHP�\HWHUOL�ELU�XOXVDO�\DVDO�oHUoHYH�ROXú�
WXUPD\D�\|QHOLN� WHPHO�ELU�J|UHYL�GH�EXOXQPDNWDGÕU��%X�GD� LKODOOHUL�FD\GÕUPDN�
LoLQ�GDKD�VSHVLILN�X\JXODPD�J|UHYOHULQL�YH�|QOH\LFL�WHGELUOHULQ�DOÕQPDVÕQÕ�JHUHNOL�
NÕOPDNWDGÕU��%HQ]HU�\DNODúÕPÕ�$QD\DVD�0DKNHPHVL�GH�SD\ODúPDNWDGÕU�

%DúOÕ÷D�X\JXQ�RODUDN��EX�oDOÕúPDQÕQ�WHPHO�DPDFÕ��$YUXSD�øQVDQ�+DNODUÕ�0DK�
NHPHVLQLQ�$YUXSD�øQVDQ�+DNODUÕ�6|]OHúPHVLQH�WDUDI�GHYOHWOHU��]HULQGHNL�YH�$QD�
\DVD�0DKNHPHVL� WDUDIÕQGD�GD�GLNNDWH� DOÕQDQ�|QHPOL� ELU� GRNWULQ� RODUDN�SR]LWLI�
\�N�PO�O�NOHULQ�JHOLúLPLQL�LQFHOHPHNWLU��6RQXo�RODUDN��KHP�0DKNHPHQLQ�KHP�
GH�6|]OHúPHQLQ�\DUJÕ�RUJDQÕ�RODUDN�PHYFXW�0DKNHPHQLQ�LoWLKDWODUÕQD�YH�EX�ED÷�
ODPGD�\LQH�$QD\DVD�0DKNHPHVL�LoWLKDGÕQD�RGDNODQDFD÷Õ]�

gQFHOLNOH� 6|]OHúPH¶QLQ� KDNLP� KDNODUÕQGDNL� EDúOÕFD� SR]LWLI� \�N�PO�O�NOHULQ�
\DVDO� WHPHOOHULQL� HOH� DODFD÷Õ]�� %XQODU� 6|]OHúPH¶QLQ� DoÕN� PHWLQVHO� JHUHNOLOLNOH�
ULQGHQ�PL�\RNVD�]ÕPQL�\DUJÕ�\DUDWÕPODUÕQGDQ�PÕ�W�UHWLOPLúWLU"�øNLQFL�WLS�ROGXN�
ODUÕQGD�� EXQODUÕQ� WDQÕQPDVÕQÕ� YH� �\H� GHYOHWOHUH� GD\DWÕOPDVÕQÕ� DoÕNODPDN� LoLQ�
0DKNHPH� WDUDIÕQGDQ�KDQJL� JHUHNoHOHU� LOHUL� V�U�OP�úW�U"�$\UÕFD�� ]ÕPQL�SR]LWLI�
\�N�PO�O�NOHULQ�YDUOÕ÷ÕQÕ��NDSVDPÕQÕ�YH�LKODOLQL�EHOLUOHPHN�LoLQ�0DKNHPH�WDUD�
IÕQGDQ�KDQJL�PHWRGRORML�EHQLPVHQPLúWLU"

+HP�DoÕN�KHP�GH�]ÕPQL�RODUDN�EX�NLOLW�SR]LWLI�\�N�PO�O�NOHULQ�NHVLQ�LoHULNOH�
ULQLQ�QHOHU�ROGX÷XQX�WHVSLW�HWPHN�GH�oRN�|QHPOL�RODFDNWÕU��|UQH÷LQ��GHYOHWOHULQ�
\HQL� FH]DL� VXoODUÕ� NDQXQODúWÕUPDVÕ�� \DUJÕ� VLVWHPOHULQL� EHOLUOHPH� NDSDVLWHOHULQL�
VD÷ODPDN�LoLQ�\HQLGHQ�G�]HQOHPHOHUL�JHUHNOL�H\OHP�ELoLPOHULQL�JHUoHNOHúWLUPHVL�
JHUHNWL÷L�JLEL��%X�NRQXODUÕ�DQDOL]�HGHUNHQ��LQVDQ�KDNODUÕ�V|]OHúPHOHULQGHQ�GR÷DQ�
KDNODUÕQ�YH�EXQODUD�NDUúÕOÕN�JHOHQ�\�N�PO�O�NOHULQ�GR÷DVÕQÕQ�GDKD�JHQLú�ELU�úH�
NLOGH�LQFHOHQPHVLQH�P�WHYD]Õ�GD�ROVD�NDWNÕGD�EXOXQDFD÷ÕPÕ]Õ�XPX\RUX]�

I. İnsan Haklarının Doğası, Anlamı ve Boyutları

0DU\�6KHOOH\¶QLQ� URPDQÕ�Frankenstein� \D�GD� ����¶GH�\D\ÕQODQDQ�Modern 
Prometheus��LQVDQÕQ�GR÷DO�G�Q\D��]HULQGH�\DúDPÕ�\DUDWWÕ÷Õ�NDGDU�NRQWURO�VHU�
JLOHGL÷L�ELU��WRS\DFÕOÕN�ELoLPLQL�\DQVÕWÕU���ù�SKHVL]�EXQXQ�P�NHPPHO�ELU�úH�

�� %N]��$QQLH�'HQWRQ�&ULGJH��³0DQ¶V�5LJKWV��RU��+RZ�:RXOG�<RX�/LNH�,W"�&RPSULVLQJ�'UHDPV´��
LoLQGH�Human and Civil Rights: Essential Primary Sources��(G��.��/HH�/HUQHU��%UHQGD�:LOPRWK�
/HUQHU�YH�$GULHQQH�:LOPRWK�/HUQHU��7KRPVRQ�DQG�*DOH�3XEOLVKLQJ��8��6���������������V�����
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NLOGH�ROPDVÕ�V|]�NRQXVX�ROPDVD�GD��HVDVHQ�LQVDQ�KDNODUÕ�LQVDQODUÕQ�HQ�D]ÕQGDQ�
NHQGLOHULQL�JHUoHNOHúWLUPHVL�EDNÕPÕQGDQ�GH÷HUOL�ROGX÷XQX�V|\OH\HELOLUL]��

6WDQGDUW�ELU�WDQÕPD�J|UH��LQVDQ�KDNODUÕ��LQVDQÕQ�LQVDQ�ROPDVÕ�QHGHQL\OH�VD�
KLS�ROGX÷X�KDNODUGÕU��%X�WDQÕP��LQVDQ�KDNODUÕQÕQ�KHU�LQVDQ�WRSOXPXQGDNL�KHU�
LQVDQD�DLW�ROGX÷XQX�LOHUL�V�UHU��W�P�LQVDQODU�EX�KDNODUD�HúLW�|Oo�GH�VDKLSWLU���
.LúLQLQ�LQVDQOÕ÷Õ\OD�LPD�HGLOHQ�LQVDQ�KDNODUÕ�JHQHOOLNOH�GHYUHGLOHPH]��ND\EHGL�
OHPH]�YH�IHUDJDW�HGLOHPH]�úHNOLQGH�VXQXOXU���g]HOOLNOH�GHPRNUDWLN�KXNXN�GHY�
OHWOHULQGH�SHN�oRN�LQVDQ��LQVDQ�KDNODUÕQÕQ�VRV\DO�WDQÕQPDGDQ�ED÷ÕPVÕ]�RODUDN�
YDU� ROGX÷XQD� LQDQPDNWDGÕU�� DQFDN� oR÷X� ]DPDQ�� EXQODUÕQ� W�UHWLOHELOHFHNOHUL�
GLQL�JHOHQHNOHULQ�YH�GH÷HU�VLVWHPOHULQLQ�oRNOX÷XQXQ�WHPHOOHULQL�WDUWÕúPDOÕ�KDOH�
JHWLUGL÷LQL�NDEXO�HWPHNWHGLUOHU��øQVDQ�KDNODUÕQD�LQDQDQODU�LoLQ��ND\QDN�VRUXQX�
QDGLUHQ�RQODUÕ�VDYXQPDQÕQ�|Q�QGH�ELU�HQJHO�RODUDN�J|U�O�U���%XQD�J|UH�|QHP�
WHúNLO�HGHQ�LQVDQ�KDNODUÕQÕQ�DoÕN�YH�X\JXODQDELOLU�ROPDVÕGÕU�

dRN�|QHPOL�ELU�VRUX\X�EXUDGD�GHWD\OÕ�LQFHOHPHPHNWH\L]��LQVDQ�KDNODUÕ�QH�
OHUGLU"�(OEHWWH�LQVDQ�KDNODUÕ�DQOD\ÕúÕPÕ]D�LOLúNLQ�WDEL�ROXQDQ�HOHúWLULOHUL�LQFHOH�
PHGHQ�|QFH�ELU�NDYUDPÕ�WDVYLU�HWPHQLQ�NHVLQOLNOH�X\JXQ�RODFD÷Õ�JHUHNoHVL\OH��
PDNDOH\H�EXQXQOD�EDúODPDPDPÕ]�EHNOHQHELOLU��1H�YDU�NL��EL]�NDVÕWOÕ�RODUDN�EX�
VRUX��]HULQGH�GXUPX\RUX]��ùX�KDOGH��LQVDQ�KDNODUÕQÕQ�WRSOXPVDO�WDQÕQPD�GÕ�
úÕQGD�YDU�ROGX÷XQD�LQDQPDN�LVWHPHNWH\L]��d�QN��EL]H�J|UH�LQVDQ�KDNODUÕ�DQ�
FDN�JHUoHNOHúWLULOGLNOHUL�|Oo�GH�YDUGÕU�

%X�\�]GHQ��LQVDQ�KDNODUÕQÕQ�JHUoHN�YH\D�LGHDOL]H�HGLOPLú�GR÷DVÕQÕ�WDUWÕúPDN�
EL]LP� LoLQ�PDQWÕNVDO� RODUDN� LPNDQVÕ]� J|]�NPHNWHGLU�� %X�PDNDOH\OH� \DSDEL�
OHFH÷LPL]�WHN�úH\��LQVDQODUÕQ�LQVDQ�KDNODUÕ�NDYUDPÕQÕ�QDVÕO�NXOODQGÕNODUÕQGDQ�
]L\DGH��\DúDP�SUDWL÷LQGH�RQODU�LoLQ�QH�DQODPD�JHOGL÷LQL�DUDúWÕUPDN�YH�JHUoHN�
OHúWLULOPHVLQH�RGDNODQPDNWÕU��%|\OH�ROXQFD�\DSWÕ÷ÕPÕ]�IHOVHIL�GH÷LO��DPSLULN�ELU�
DUDúWÕUPD�ROPDNWDGÕU��

�� 0RGHUQ�EDWÕOÕ�³LQVDQ�KDNODUÕ�LGHDOL´�úX�úHNLOGH�|]HWOHQHELOLU��øON�EDNÕúWD�KHUNHVLQ��LQVDQ�UHIDKÕ�
LoLQ�HQ�|QHPOL�RODQ�PDGGL�YH�PDQHYL�PDOODU�YH�ID\GDODU��]HULQGH�HúLW�PHúUX�ELU�WDOHEL�YDUGÕU�

�� øQVDQ�KDNODUÕ�GRNWULQL��KHU�LQVDQÕQ�N�UHVHO�ELU�HQGLúH�NRQXVX�ROGX÷X�¿NULQLQ�G�Q\D�VL\DVHWLQLQ�
JHQHO�DKODNÕQGD�LIDGH�HGLOPHVLGLU��%LU�NLúLQLQ�X]DPVDO�NRQXPXQXQ�QH�RODELOHFH÷L�YH\D�NLúLQLQ�
KDQJL�VL\DVL�DOW�E|O�PH�YH\D�VRV\DO�JUXED�DLW�RODELOHFH÷L�|QHPOL�GH÷LOGLU��+HUNHVLQ�LQVDQ�KDN�
ODUÕ�YDUGÕU�YH�EX�KDNODUD�VD\JÕ�J|VWHUPH�YH�NRUXPD�VRUXPOXOXNODUÕ�LONH�RODUDN�VL\DVL�YH�VRV\DO�
VÕQÕUODUÕ�DúDELOLU��&KDUOHV�5��%HLW]��The Idea of Human Rights��2[IRUG�8QLYHUVLW\�3UHVV��2[IRUG�
YH�1HZ�<RUN�������V����

�� 0DULH�%HQHGLFWH� 'HPERXU��:KR� %HOLHYHV� LQ� +XPDQ� 5LJKWV"�� &DPEULGJH� 8QLYHUVLW\� 3UHVV��
1HZ�<RUN�������V����
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øQVDQ�KDNODUÕQÕQ�N�OW�UHO�SROLWLNDVÕ���XOXVDO�VL\DVL�KD\DWÕQ�ROGX÷X�JLEL�NDEXO�
HGLOHQ�QRUPODUÕQÕ�ER]DU��øQVDQ�KDNODUÕ�DNWLYLVWOHUL��XOXVDO�GHYOHWOHULQ�NXUXOGX�
÷X�YDWDQGDúODU�YH�YDWDQGDú�ROPD\DQODU�DUDVÕQGDNL�D\UÕPÕQ�SUDWLN�RODUDN�\DSÕ�
V|N�P�Q��KD\DO�HGHUOHU��+HUNHVLQ�KDNODUÕQD�WDP�RODUDN�VD\JÕ�GX\XODFD÷Õ�NR]�
PRSROLW�GHYOHWOHUGHQ�ROXúDQ�ELU�G�Q\D�G�]HQL�WDVDYYXU�HGHUOHU��øQVDQ�KDNODUÕ�
QÕQ�VRV\DO�YH�SROLWLN�DNW|UOHU�LoLQ�QH�DQODPD�JHOGL÷LQH�YH�EX�DQODPODUÕQ�RQODUÕQ�
NXUXPVDOODúPDODUÕQÕ�QDVÕO�HWNLOHGL÷LQH�RGDNODQPD��LQVDQ�KDNODUÕ�oDOÕúPDVÕQGD�
HNVLNWLU��<LQH�GH�HYUHQVHO�LQVDQ�KDNODUÕ�LGHDOOHULQLQ�SUDWLNWH�JHUoHNOHúWLULOPHVL�
DQFDN�N�OW�UHO�SROLWLNDODU�DUDFÕOÕ÷Õ\OD�P�PN�Q�RODELOLU�

øQVDQ�KDNODUÕ�KXNXNoXODUÕ���LQVDQ�KDNODUÕQÕQ�PDKNHPHOHU�DUDFÕOÕ÷Õ\OD�\DVDOODú�
WÕUÕOPDVÕQÕ�VRPXW�JHUoHNOHúPHOHUL� LoLQ�KD\DWL�|QHPGH�J|UPHNWHGLUOHU��$NVL� WDN�
GLUGH�X\JXODQDPD\DFDN�RODQ�XOXVODUDUDVÕ� LQVDQ�KDNODUÕ�QRUPODUÕQÕ�XOXVDO�PDK�
NHPHOHUH� JHWLUPHN�� UXWLQ�� WHNQLN� YH�QHVQHO� RODUDN�\|QHWLOHQ�ELU� \DVD� \DSPDQÕQ�
ELU� \ROX� ROPDNWDGÕU�� 3UHQVLS� RODUDN�� XOXVODUDUDVÕ� LQVDQ� KDNODUÕ� QRUPODUÕ� XOXVDO�
PDKNHPHOHUGH�WHVW�HGLOGL÷LQGHQ��\DUJÕoODU�XOXVODUDUDVÕ�KXNXNXQ�VWDW�V�Q��WH\LW�
HWPHOL��GHYOHWOHULQ�\DVDO�RODUDN��VWOHQPHVL�YH\D�YD]JHoPHVL�JHUHNHQ�IDDOL\HWOHUH�
LOLúNLQ�RODUDN�RQX�JLGHUHN�GDKD�NHVLQ�YH�JLGHUHN�GDKD�D\UÕQWÕOÕ�KDOH�JHWLUPHOLGLU��
%|\OH�ROPDNOD��XOXVDO�PDKNHPHOHUGH�\DUJÕoODUÕQ�NDUDUODUÕ�\ROX\OD�LQVDQ�KDNODUÕ�
QÕQ�\DVDOODúWÕUÕOPDVÕ��LQVDQ�KDNODUÕ�KXNXNoXODUÕQÕQ�XOXVDO�ED÷ODPGD�N�OW�UHO�SROL�
WLNDODU�DUDFÕOÕ÷Õ\OD�NR]PRSROLW�ELU�GHYOHW�\DUDWPD\D�oDOÕúWÕNODUÕ�HQ�|QHPOL�\ROGXU�

gWH� \DQGDQ�� LQVDQ�KDNODUÕQÕQ� ELUH\VHO� |]J�UO�NOHUOH� WRSOXOX÷XQ�N�P�ODWLI� oÕ�
NDUODUÕQÕ� GHQJHOHPHNOH� LOJLOL� ROGX÷XQX� V|\OHPHN�P�PN�QG�U�� %X� W�U� ELU� LGGLD��
oR÷XQOX÷XQ�EDUÕú�YH�J�YHQOLN�LoLQGH�\DúDPD�oÕNDUODUÕQD�NDUÕúWÕ÷Õ�LoLQ�KDNODU�DOD�
QÕQGD�NDQDDWLPL]FH�oRN�úH\�V|\OHPHNWHGLU��1LWHNLP�XOXVODUDUDVÕ�LQVDQ�KDNODUÕ�KX�
NXNXQXQ�DPDFÕ��KDNODUÕQ�NÕVÕWODQPDVÕQÕQ��PHúUX�ELU�DPDFD��XOXVDO�J�YHQOLN�YH\D�
NDPX�G�]HQL�JLEL��XODúPDN�LoLQ�JHUHNOL�RUDQWÕOÕ�H\OHPH�L]LQ�YHUHQ�|QFHGHQ�YDU�RODQ�
\DVDODUD�DWÕIWD�EXOXQXODUDN�JHUHNoHOHQGLULOPHVL�JHUHNWL÷LGLU���ùLPGL��KDN�VDKLSOHUL�
QLQ�NHQGL�oÕNDUODUÕQD�|QFHOLN�YHUPHN�LoLQ�ELUELUOHUL\OH�UHNDEHW�HWWLNOHUL�GXUXPODUGD�
KDNODUÕ�³GHQJHOHPHQLQ´�QH�]DPDQ�JHUoHNWHQ�PHúUX�RODELOHFH÷LQL�DQODPDN�LoLQ�EX�
IRUP�O�Q�QDVÕO�oDOÕúWÕ÷ÕQD�ELUD]�GDKD�D\UÕQWÕOÕ�RODUDN�EDNPDPÕ]�JHUHNL\RU��

�� %XUDGD�³N�OW�U�SROLWLNDVÕ´�LOH�NDVWHGLOHQ���G�Q\DQÕQ�RUWDN�DQOD\ÕúODUÕQD�GX\JXVDO�YH�HQWHOHNW�HO�
RODUDN�\DWÕUÕP�\DSDQ�VRV\DO�DNW|UOHU�LoLQ�PHVHOHOHULQ��ROD\ODUÕQ�YH\D�V�UHoOHULQ�QH�DQODPD�JHO�
GL÷LQL�oHUoHYHOH\HQ�VHPEROOHU��]HULQGH�D]�oRN�RUJDQL]H�P�FDGHOHOHUGLU��$QFDN�N�OW�UHO�SROLWLND�
\DOQÕ]FD� VHPEROOHULQ� UHNDEHWL�GH÷LOGLU��.�OW�UHO�SROLWLND�� WRSOXPXQ�QDVÕO� WDVDYYXU� HGLOGL÷LQH�
GDLU�NDPXVDO�oHNLúPHOHUOH�LOJLOHQLU��VRV\DO�LOLúNLOHULQ�QDVÕO�RUJDQL]H�HGLOHELOHFH÷L�YH�G�]HQOHQ�
PHVL� JHUHNWL÷LQH� LOLúNLQGLU�� $\UÕQWÕODU� LoLQ� EN]�� .DWH�1DVK��The Cultural Politics of Human 
Rights��&DPEULGJH�8QLYHUVLW\�3UHVV��1HZ�<RUN�������V����

�� .DUúÕODúWÕUÕQÕ]�1DVK��V�������
�� $QGUHZ�&ODSKDP��Human Rights: A Very Short Introduction��2[IRUG�8QLYHUVLW\�3UHVV��2[IRUG�

YH�1HZ�<RUN�������V������
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%XQXQ� LoLQGH� EL]� NRQX\X� |]HOOLNOH� SR]LWLI� \�N�PO�O�N� YH� JHUoHNOHúWLUPH�
\�N�PO�O�÷�� HNVHQLQGH� WDUWÕúPD\D� DoDFD÷Õ]��$QFDN�KHPHQ�EHOLUWHOLP�NL�� EX�
PDNDOH��� oD÷GDú� V|\OHPGH� V�UHNOL� RODUDN� EDúYXUXODQ� LQVDQ� KDNODUÕQÕQ� VDKLS�
ROGX÷X� VL\DVL� KHJHPRQ\DQÕQ� RQODUD� EX� KDOL\OH� HWLN� RWRULWH� YHUPHGL÷L� J|]OH�
PLQGHQ�\ROD�oÕNPDNWDGÕU��%X�QHGHQOH��LQVDQ�KDNODUÕQÕQ�JHUoHNOHúWLULOPHVL�LoLQ�
GDKD�\DSÕODFDN�oRN�úH\�EXOXQPDNWDGÕU���

II. Kavramsal Açıdan Pozitif Yükümlülük

3R]LWLI�\�N�PO�O�N�GRNWULQL�6|]OHúPHVHO�KDN�YH�|]J�UO�NOHULQ�NXOODQÕOPD�
VÕQD�P�GDKDOH� HWPHPHVLQLQ� \DQÕQGD�ELU� GH�EXQODUÕ� NRUXPD�YH�QLKD\HW� JHU�
oHNOHúWLUPH�\�N�PO�O�÷�Q��LoHUPHNWHGLU��*HUoHNWHQ�GH��GHYOHWLQ�6|]OHúPHVHO�
KDNODUÕQ�\DúDP�SUDWL÷LQH�DNWDUÕOPDVÕQGD�\DOQÕ]FD�VD\JÕ�J|VWHUPH�\�N�PO�O�÷��
\RNWXU��D\QÕ�]DPDQGD�JHUoHNOHúWLUPH�\�N�PO�O�÷��YDUGÕU��

'HYOHW�KDNODUÕQ�JDUDQW|U�G�U��DQFDN�LúOHWLFLVL�GH�ROPDN�]RUXQGDGÕU��%X�DQ�
ODPGD�SR]LWLI�\�N�PO�O�NOHU�EDNÕPÕQGDQ��GHYOHWLQ�H\OHPGH�EXOXQPDVÕ�JHUHN�
WL÷L�KDOGH�KDUHNHWVL]�NDOPDVÕ�VRUXPOX�WXWXOPDVÕQD�QHGHQ�RODELOPHNWHGLU��3R]L�
WLI�\�N�PO�O�N�\�NOH\HQ�KDNODUGD��GHYOHWLQ�HGLPGH�EXOXQPDVÕ�JHUHNPHNWHGLU�����

6LOLDGLQ�Y��)UDQVD�'DYDVÕQGDNL�NDUDU�JLEL�0DKNHPH�NDUDUODUÕQGD�LOJLOL�LoWL�
KDGÕQ�VLVWHPDWLN�ELU�UHVPL�EXOXQVD�GD��EX�NDUDUODU�SR]LWLI�\�N�PO�O�N�NDYUD�
PÕQÕQ�JHQHO�ELU�WDQÕPÕQÕ�VD÷ODPDPDNWDGÕU��%XQXQOD�ELUOLNWH��E|\OH�ELU�WDQÕP��
ELUH\VHO�GXUXPODUGDQ�NROD\FD�\HQLGHQ�ROXúWXUXODELOLU��%HOoLND�GLO�GDYDVÕQGD��
EDúYXUDQODU�EXQX�úLND\HWOHULQH�WHPHO�DODUDN��EX�W�U�\�N�PO�O�NOHULQ�³ELU�úH\�
\DSPD�\�N�PO�O�÷�´�RODUDN�NDEXO�HGLOPHVL�JHUHNWL÷LQL�VDYXQPXúODUGÕU�

$ø+0¶LQ�J|U�ú�QH�J|UH��SR]LWLI�\�N�PO�O�NOHULQ�WHPHO�|]HOOL÷L��X\JXODPD�
GD�XOXVDO�PDNDPODUÕQ�ELU�KDNNÕ�NRUXPDN�LoLQ�JHUHNOL�|QOHPOHUL�DOPDVÕQÕ�YH\D�
GDKD�GR÷UXVX�ELU�KDNNÕ�NRUXPDN�LoLQ�JHUHNOL�|QOHPOHUL�DOPDVÕQÕ�YH\D�GDKD�VSH�
VLILN�RODUDN��ELUH\LQ�KDNODUÕQÕ�NRUXPDN�LoLQ�PDNXO�YH�X\JXQ�|QOHPOHUL�DOPDVÕQÕ�
JHUHNWLULU��%X�W�U�|QOHPOHU�\DUJÕVDO�GD�RODELOPHNWHGLU����gUQH÷LQ��FH]DHYL�\HW�
NLOLOHULQLQ�PDKNXP�LQWLKDUODUÕQÕ�|QOHPHN�YH\D�PDKNXPODUÕQ�EDúNDODUÕQD�$Y�
UXSD�6|]OHúPHVLQH�D\NÕUÕ�PXDPHOH�\DSPDVÕQÕ�|QOHPHN�LoLQ�EHOLUOL�GXUXPODUGD�

�� øQVDQ�KDNODUÕQÕ�QRUPDWLI�DUDo�RODUDN�VRPXWODúPDVÕ�YH�NLúLOHUL�NRUXPDVÕ�RODUDN�J|UG�÷�P�]��
|QHUL\RUX]��%X��QRUPDWLI�NXUXPGDQ�LQVDQ�KDNODUÕQÕQ�W�UHWLOPHVL�GH÷LOGLU��WHULPLQ�EHOLUVL]OL÷LQL�
EX�úHNLOGH�JLGHUPHQLQ�HWLNWHNL�URO�QH�HQ�L\L�úHNLOGH�X\DFD÷ÕQD�GDLU�ELU�|QVH]L\H�GD\DQDQ�ELU�
|QHULGLU��%HQ]HU�\|QGH�EN]��-DPHV�*UL̇Q��On Human Rights��2[IRUG�8QLYHUVLW\�3UHVV��2[IRUG�
YH�1HZ�<RUN�������V����

�� 2\D� %R\DU�� ³'HYOHWLQ� 3R]LWLI� <�N�PO�O�NOHUL� YH� 'ROD\OÕ� <DWD\� (WNL´�� LoLQGH� øQVDQ� +DNODUÕ�
$YUXSD�6|]OHúPHVL�YH�$QD\DVD��(G��6LEHO�øQFHR÷OX��%HWD�<D\ÕQODUÕ�����%DVNÕ��øVWDQEXO����������
����V�����

��� -HDQ�)UDQoRLV�$NDQGML�.RPEH��Positive Obligations under the European Convention on Hu-
man Rights��+XPDQ�5LJKWV�+DQGERRN�1R�����&RXQFLO�RI�(XURSH�������V����
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DOPDODUÕ�JHUHNHQ�|QOHPOHU�G�ú�Q�O�QFH� LNL� W�U�|QOHP�RODUDN�\DVDO�YH�SUDWLN�
DQODPGD�JHUHNOL�RODELOLU��%X�ELU�NRúXOODU�VRUXQXGXU�

0DKNHPH�LoWLKDGÕQGD�KHU�VRPXW�ROD\�|]HOLQGH�EDúYXUDQ�WDUDIÕQGDQ�6|]OHú�
PHGHNL� KDNNÕQ� HWNLOL� NXOODQÕOÕS� NXOODQÕOPDGÕ÷ÕQÕ� GH÷HUOHQGLULOPHVL� VÕUDVÕQGD�
GHYOHW� \�N�PO�O�NOHULQL� GH� HOH� DOPDNWDGÕU���� 3R]LWLI� \�N�PO�O�NOHU� EDKVLQGH�
JHQHO�ELU�NXUDPÕQ�EHQLPVHQPHPLú�ROPDVÕ�úDúÕUWÕFÕ�GH÷LOGLU��o�QN��0DKNHPH�
LoWLKDGÕQÕQ�HQ�|QHPOL�|]HOOLNOHULQGHQ�ELUL�$YUXSD�øQVDQ�+DNODUÕ�6|]OHúPHVLQL�
\DúD\DQ�ELU�KXNXN�PHWQL�RODUDN�J|UPHVLGLU����'ROD\ÕVÕ\OD�6|]OHúPH\L�\DSDQ�
ODUÕQ�QL\HWL�\HULQH�GDKD�oRN�6|]OHúPHQLQ�DPDoVDO�\|Q���]HULQGH�GXUPDNWD�YH�
LOHUOHPHFL�ELU�\RUXP�WDU]ÕQÕ�EHQLPVHPHNWHGLU����

gWH�\DQGDQ�oR÷X�GXUXPGD��SR]LWLI�\�N�PO�O�NOHULQ�GHYOHWOHULQ�\HULQH�JH�
WLUPHVL�JHUHNHQ�JHUHNOLOLNOHUL�JHQLúOHWPH�HWNLVLQH�VDKLS�ROGX÷X�DNÕOGD�WXWXOGX�
÷XQGD��EXQODUÕQ�\DVDO�GD\DQD÷Õ�VRUXVX�E�\�N�|QHP�WDúÕPDNWDGÕU��0DKNHPH�
QLQ��WHPHOL�6|]OHúPH¶GH�ROPD\DQ�KDNODUÕ�NRUXPD\D�\HWNLOL�ROPDGÕ÷Õ�DQODPÕQD�
JHOHQ�JHQHO�DWÕI�LONHVLQLQ�ELU�VRQXFX�RODUDN��$YUXSDOÕ�\DUJÕoODU��KHU�SR]LWLI�\��
N�PO�O�÷��6|]OHúPH¶QLQ�ELU�PDGGHVLQH�ED÷ODPD\D�oDOÕúPÕúODUGÕU����øúWH�0DK�
NHPH�LoWLKDW�EX�DoÕGDQ�JHOLúPH�J|VWHUPHNWHGLU��

III. Avrupa İnsan Hakları Mahkemesinin Pozitif Yükümlülük Yaklaşımı

$YUXSD�øQVDQ�+DNODUÕ�6|]OHúPHVL��KXNXNXQ��VW�QO�÷�QH�ED÷OÕ�$YUXSD�GH�
PRNUDVLOHULQGH� WHPHO� �oR÷XQOXNOD�� VLYLO�YH� VL\DVL�|]J�UO�NOHULQ�NRUXQPDVÕQD�
\|QHOLN�XOXVODUDUDVÕ�ELU�DQODúPDGÕU����$YUXSD�øQVDQ�+DNODUÕ�6|]OHúPHVLQLQ����
PDGGHVL�³<�NVHN�6|]OHúPHFL�7DUDIODU�NHQGL�\HWNL�DODQODUÕ�LoLQGH�EXOXQDQ�KHU�
NHVLQ�� EX� 6|]OHúPH¶QLQ� ELULQFL� E|O�P�QGH� DoÕNODQDQ� KDN� YH� |]J�UO�NOHUGHQ�
\DUDUODQPDODUÕQÕ� VD÷ODUODU´� GHPHNWHGLU��'ROD\ÕVÕ\OD� 6|]OHúPHQLQ� ���PDGGHVL�
6|]OHúPHGH� EXOXQDQ� KDN� YH� |]J�UO�NOHULQ� WDUDI� GHYOHWOHUFH� ³J�YHQFH� DOWÕQD�
DOÕQPDVÕQÕ´�JHUHNWLUPHNWHGLU��

��� %R\DU��V�����
��� *HRUJH�/HWVDV��A Theory Interpretation of the European Convention on Human Rights��2[�

IRUG�8QLYHUVLW\�3UHVV��1HZ�<RUN�������V�����YG��
��� %R\DU��V�����
��� -HDQ�)UDQoRLV�$NDQGML�.RPEH��V������
��� 6WHYHQ� *UHHU�� The European Convention on Human Rights�� &DPEULGJH� 8QLYHUVLW\� 3UHVV��

&DPEULGJH�YH�1HZ�<RUN�������V����
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*HUoHNWHQ�GH��6|]OHúPHQLQ�JHUHN����PDGGHVL�JHUHN�GL÷HU�PDGGHOHUL�E�W�Q�
F�O�RODUDN�GLNNDWH�DOÕQGÕ÷ÕQGD�6|]OHúPHVHO�KDNODUD�LOLúNLQ�WDUDI�GHYOHWOHUH�KHP�
QHJDWLI�KHP�SR]LWLI�\�N�PO�O�NOHULQ�\�NOHQGL÷L�J|U�OPHNWHGLU����%X�GD�0DKNH�
PHQLQ�\DNODúÕPÕQGD�LNLOL�WLSRORML\L�EHQLPVHGL÷LQL�J|VWHUPHNWHGLU����

1HJDWLI�\�N�PO�O�N��ELU�GHYOHWLQ�P�GDKDOHGHQ�NDoÕQPDVÕQÕ�YH�KDN�YH�|]�
J�UO�NOHUH�VD\JÕ�J|VWHUPHVL�JHUHNOLOL÷LQL�RUWD\D�NR\DU��'HYOHWOHULQ�LúNHQFHGHQ�
�P�����\D�GD�LIDGH�|]J�UO�÷�QH��P������P�VDDGH�HGLOPH\HQ�VÕQÕUODPDODUGDQ�ND�
oÕQPDODUÕ�KXVXVX�EXQD�|UQHN�NDELOL\HWL�WDúÕU��+HPHQ�EHOLUWHOLP�NL�EX�QHY¶LQGHQ�
\�N�PO�O�NOHU��WLSLN�RODUDN�PHGHQL�YH�VL\DVDO�KDNODUD�GDKD�oRN�|]J�OHQHELOLU��
1LWHNLP�WDUDI�GHYOHWOHUH�JHWLULOHQ�\�N�PO�O�NOHULQ�oR÷XQXQ�EX�PDKL\HWWH�RO�
GX÷XQGDQ�V|]�HGLOHELOLU��

3R]LWLI�\�N�PO�O�NOHU�LVH��GHYOHWOHULQ�KDN�YH�|]J�UO�NOHUL�J�YHQFH�DOWÕQD�DO�
PDN�LoLQ�JHUHNOL�RSHUDV\RQHO�KDUHNHWOHUL��H\OHP�YH�LúOHPOHUL�\DSPDVÕ�DQODPÕQD�
JHOPHNWHGLU���� %X� QHY¶LQGHQ� \�N�PO�O�NOHU� oR÷XQOXNOD� HNRQRPLN�� VRV\DO� YH�
N�OW�UHO�KDNODUOD�LOLúNLOHQGLULOHELOLU���

��� $ø+6� NDSVDPÕQGDNL� SR]LWLI� \�N�PO�O�NOHU� NRQXVX� PHYFXW� OLWHUDW�UGH� VÕQÕUOÕ� \RUXPODUD� NRQX�
ROPXúWXU�� øON� WDUWÕúPDODUGDQ� ELUL� 0HUULOOV� WDUDIÕQGDQ� RUWD\D� NRQPXúWXU�� 'HYOHWOHULQ� ³ELU� úH\�
\DSPDVÕQÕ´�JHUHNWLUHQ�6|]OHúPH¾QLQ�ELUNDo�³LVWLVQDL´�PDGGHVL�ROGX÷XQX�J|]OHPOHPLúWLU��%XQD�ELU�
|UQHN�RODUDN��GHYOHWOHUL�EHOLUOL�FH]D�GDYDODUÕQGD�VDQÕNODUD��FUHWVL]�DGOL�\DUGÕP�VD÷ODPD\D�]RUOD\DQ�
���PDGGHQLQ����IÕNUDVÕ�J|VWHULOPLúWLU��-��*��0HUULOOV��7KH�'HYHORSPHQW�RI�,QWHUQDWLRQDO�/DZ�E\�WKH�
European Court of Human Rights��083��0DQFKHVWHU�������V�����������

��� %X�W�U�\�N�PO�O�NOHULQ�WHRULN�WHPHOL��ELUELUL\OH�LOLúNLOL��o�LONHQLQ�ELUOHúLPLGLU��øON�RODUDN�����PDGGH�
NDSVDPÕQGDNL�GHYOHWOHULQ�NHQGL�\HWNL�DODQODUÕ�GDKLOLQGHNL�W�P�NLúLOHUH�6|]OHúPH�KDNODUÕQÕ�J�YHQ�
FH�DOWÕQD�DOPD�]RUXQOXOX÷X��øNLQFL�RODUDN��6|]OHúPH�KDNODUÕQÕQ�SUDWLN�YH�HWNLOL�ROPDVÕ�JHUHNWL÷L�LO�
NHVL��ho�QF�V�������PDGGHGHQ�W�UHWLOHQ�LONH��6|]OHúPH�KDNODUÕQÕQ�VDYXQXODELOLU�LKODOOHUL�LoLQ�HWNLOL�
Lo�KXNXN�\ROODUÕQÕQ� VD÷ODQPDVÕ�JHUHNWL÷LGLU��g]HOOLNOH�EN]��.��6WUDPHU��European Human Rights 
Law��/HJDO�$FWLRQ�*URXS��/RQGRQ�������E|O�P����6WDUPHU��6|]OHúPHQLQ�SR]LWLI�\�N�PO�O�NOHUL�WD�
UDIÕQGDQ�GHYOHWOHUH�\�NOHQHQ�EHú�J|UHY�NDWHJRULVL�WDQÕPODU��6|]OHúPH�KDNODUÕQÕQ�HWNLQ�ELU�úHNLOGH�
NRUXQPDVÕQÕ�VD÷OD\DQ�XOXVDO�ELU�\DVDO�oHUoHYH�ROXúWXUPDN�WHPHO�ELU�J|UHYGLU��øON�RODUDN�6|]OHúPH�
KDNODUÕQÕQ�LKODO�HGLOPHVLQL�|QOHPH�J|UHYLQGHQ�EDKVHGHELOLUL]��6WDUPHU��|QOH\LFL�J|UHYLQ�HQ�D]��o�GX�
UXPGD�RUWD\D�oÕNWÕ÷ÕQÕ�G�ú�QPHNWHGLU��D��<DúDP�KDNNÕ��P�����JLEL�WHPHO�KDNODUÕQ�WHKOLNHGH�ROGX÷X�
GXUXPODUGD��E��DLOH�KD\DWÕ��P�����JLEL�|]HO�oÕNDUODUÕQ�V|]�NRQXVX�ROGX÷X�GXUXPODUGD�YH�F��6|]OHúPH�
KDNODUÕQÕQ�\DVDO�oHUoHYH�WDUDIÕQGDQ�HWNLQ�ELU�úHNLOGH�NRUXQDPDGÕ÷Õ�GXUXPODUGD��6WDUPHU�WDUDIÕQGDQ�
WDQÕPODQDQ��o�QF��J|UHY��6|]OHúPH�KDNODUÕQÕQ� LKODOL\OH� LOJLOL�ELOJL�YH� WDYVL\H�VD÷OD\DQ�GHYOHWOHULQ�
J|UHYLGLU��'|UG�QF�V���6|]OHúPH�KDNODUÕQÕQ�LKODOLQH�\DQÕW�YHUPH�J|UHYLGLU��%HúLQFLVL��6|]OHúPH�KDN�
ODUÕQÕQ�LKODO�HGLOPHVLQL�|QOHPHN�LoLQ�ELUH\OHUH�ND\QDN�VD÷ODPD�J|UHYLGLU��

��� 0DKNHPH��SR]LWLI�\�N�PO�O�NOHUH�LOLúNLQ�\HWNLOL�ELU�WDQÕP�VXQPDPÕúWÕU��$QFDN�<DUJÕo�0DUWHQV��
EXQODUÕ�³�\H�GHYOHWOHULQ�������KDUHNHWH�JHoPHVL´�RODUDN�QLWHOHQGLUPLúWLU��*XO�Y��øVYLoUH�.DUDUÕ��

��� )HOGPDQ��úX�J|U�ú��GLOH�JHWLUPHNWHGLU��³6|]OHúPH�NDSVDPÕQGDNL�KDNODUÕQ�oR÷X��QHJDWLI�KDNODU�
YH\D�P�GDKDOHGHQ�NRUXQPD�KDNODUÕGÕU��$QFDN��ELUNDo�KDN��GHYOHWH�LQVDQODUÕ�NRUXPDN�LoLQ�SR�
]LWLI�H\OHPGH�EXOXQPD�\�N�PO�O�÷��JHWLULU�´�'��)HOGPDQ��Civil Liberties and Human Rights in 
Englanda and Wales��283�����%DVNÕ��2[IRUG�������V�����

İnsan Haklarında Devletin Pozitif Yükümlülüğü: Avrupa İnsan Hakları Mahkemesi ve Anayasa Mahkemesi Üzerine Bir Analiz



Journal of İstanbul Medipol University School of Law 9 (1), Spring 2022

59

(OEHWWH�EX�\�N�PO�O�NOHULQ�PDOL�VRQXoODUÕ�RODELOPHNWHGLU����gUQH÷LQ�VD÷OÕN�
KDNNÕQÕQ�JHUoHNOHúHELOPHVL� LoLQ�VD÷OÕN�KL]PHWLQLQ�VXQXOPDVÕ�JHUHNOLOL÷L�EXQX�
RUWD\D�NR\PDNWDGÕU��%|\OH�ROPDNOD�ELUOLNWH�SR]LWLI�\�N�PO�O�NOHU��PHGHQL�YH�
VL\DVDO�KDNODUOD�LOJLOL�RODUDN�GD�J�QGHPH�JHOHELOGL÷LQL�EHOLUWPHN�JHUHNLU����

6|]OHúPHQLQ�PHWQLQGH�6|]OHúPHVHO�KDN�YH�|]J�UO�NOHUH�\|QHOLN�RODUDN�SHN�
oRN�EDNÕPGDQ�SR]LWLI�\�N�PO�O�NOHULQ�WDKVLV�HGLOGL÷L�EHOLUWLOHELOLU��(VDVHQ�SR�
]LWLI�\�N�PO�O�NOHU�6|]OHúPH�PHWQLQLQ�E�W�QF�O�\RUXPXQGDQ�LOHUL�JHOPHNWH�
GLU��6|]OHúPHGHNL�SR]LWLI�\�N�PO�O�NOHUH�|UQHN�RODUDN��NDQXQOD�\DúDP�KDNNÕ�
QÕQ�NRUXQPDVÕ��P��������³LQVDQOÕN�GÕúÕ�ROPD\DQ�FH]DHYL�úDUWODUÕQÕQ�VD÷ODQPDVÕ�
�P������DGLO�\DUJÕODQPD�KDNNÕ�oHUoHYHVLQGH�PDKNHPH\H�EDúYXUX�RODQD÷Õ��DGOL�
\DUGÕP�YH�WHUF�PDQ�VD÷ODQPDVÕ��P�����YH�VHUEHVW�VHoLPOHULQ�\DSÕOPDVÕ����1R¶OX�
3URWRNRO�P�����\�N�PO�O�NOHUL�YHULOHELOPHNWHGLU��

ù�SKHVL]� $YUXSD� øQVDQ� +DNODUÕ� 0DKNHPHVL�� 6|]OHúPH� ED÷ODPÕQGD� GL÷HU�
SHN�oRN�SR]LWLI�\�N�PO�O�NOHU�GH�RUWD\D�NR\PXúWXU��0DKNHPH�EX�\DNODúÕPÕQÕ�
HVDVHQ�0DUFN[�Y��%HOoLND�.DUDUÕQGD�EHOLUOHPLúWLU��0DKNHPH�EX�NDUDUÕQGD�úX�
GH÷HUOHQGLUPHGH�EXOXQPXúWXU����³.DUDU�YHULOPHVL�JHUHNHQ�LON�VRUX��3DXOD�YH�
$OH[DQGUD�0DUFN[�DUDVÕQGDNL�GR÷DO�ED÷ÕQ����0DGGH��PDGGH����WDUDIÕQGDQ�
NRUXQDQ�ELU�DLOH�KD\DWÕQD�\RO�DoÕS�DoPDGÕ÷ÕGÕU��$LOH�KD\DWÕQD�VD\JÕ�KDNNÕ-
QÕ�J�YHQFH�DOWÕQD�DODQ����PDGGH��ELU�DLOHQLQ�YDUOÕ÷ÕQÕ�YDUVD\DU��0DKNHPH��
oRN�|QHPOL�ELU�QRNWDGD��\DQL����PDGGHQLQ�³PHúUX´�YH�³JD\ULPHúUX´�DLOH�DUD-
VÕQGD�KLoELU�D\UÕP�\DSPDGÕ÷Õ�NRQXVXQGD�.RPLV\RQXQ�\HUOHúLN� LoWLKDGÕ\OD�
WDPDPHQ�D\QÕ�ILNLUGHGLU��%|\OH�ELU�D\UÕP��³KHUNHV´�NHOLPHVL\OH�ED÷GDúPD]�

��� +HU�K�N�PHW��6|]OHúPH¶\H�DERQH�RODUDN��6|]OHúPH¶QLQ�NRUXPDN�LoLQ�RUWD\D�NRQGX÷X�oHúLWOL�|]J�U�
O�NOHUL�HWNLOHPHNWHQ�NDoÕQPDN�LoLQ�\HUHO�\DVDODUÕQ�YH�X\JXODPDODUÕQ�GH÷LúWLULOPHVL�JHUHNHQ�ELU�NRQX�
PD�JHOGL÷LQLQ�IDUNÕQGDGÕU��%LU�K�N�PHWLQ�SD]DUOÕN�HGHPH\HFH÷L�úH\��WDP�RODUDN�GHVWHNOHPH\HELOH�
FH÷L�EHOLUOL�VRV\DO�YH\D�HNRQRPLN�SROLWLNDODUÕ�LOHUOHWPH�\�N�PO�O�÷�Q�Q�ELU�VRQXFX�RODUDN�NHQGLVLQL�
|QHPOL� |Oo�GH� ]DKPHWH� YH�PDVUDID�PDUX]� EÕUDNPDNWÕU�� %X��0DKNHPH¶QLQ� NDQXQX� JHOLúWLUPHN� YH�
6|]OHúPH¶GHNL�SR]LWLI�\�N�PO�O�NOHUL�EHOLUOHPHN�LoLQ�HWNLOLOLN� LONHVLQL�NXOODQPDVÕQD�NHVLQ�ELU� LWLUD]�
ROPDVD�GD��EXQX�\DSDUNHQ�NXúNXVX]�GLNNDWOL�ROXQPDVÕ�JHUHNWL÷LQL�LOHUL�V�UPHNWHGLU��0HUULOOV��V������

��� <XNDUÕGD�SR]LWLI�\�N�PO�O�NOHUH�LOLúNLQ�RODUDN�YHUGL÷LPL]�EDVLW�WDQÕP��oHúLWOL�\�N�PO�O�NOHULQ�|]�Q��
\DNDODPDNWDGÕU��o�QN��EXQODUÕQ�WHPHO�|]HOOLNOHULQLQ�GHYOHWOHULQ�EHOLUOL�ROXPOX�J|UHYOHU��VWOHQPHVL�
J|UHYL�ROGX÷XQX�YXUJXODPDNWDGÕU��gUQHNOHU�DUDVÕQGD��ELU�|OG�UPH\L�DUDúWÕUPDN��VDYXQPDVÕ]�NLúLOHUL�
FLGGL�N|W��PXDPHOHGHQ�NRUXPDN��WXWXNODQDQ�NLúLOHUH�WXWXNODQPD�QHGHQOHULQLQ�GHUKDO�DoÕNODQPD�
VÕQÕ�VD÷ODPDN��VXoVX]�VDQÕNODUD��FUHWVL]�DGOL�\DUGÕP�VD÷ODPDN��FLQVL\HW�GH÷LúWLUPH�WHGDYLVLQL�EDúD�
UÕ\OD�WDPDPOD\DQ�WUDQVVHNV�HOOHULQ�HGLQGLNOHUL�\HQL�FLQVL\HWLQ�\DVDO�RODUDN�WDQÕQPDVÕQÕ�VD÷ODPDN�YH�
PHG\D�NXUXOXúODUÕQÕ�LIDGH�|]J�UO�÷�Q�Q�PHúUX�NXOODQÕPÕQÕ�HQJHOOHPH\H�\|QHOLN�\DVD�GÕúÕ�úLGGHWWHQ�
NRUXPDN�LoLQ�PDNXO�SROLV�ND\QDNODUÕQÕ�NXOODQPDN�VD\ÕODELOLU��$��5��0RZEUD\��7KH�'HYHORSPHQW�RI�
Positive Obligations under the European Convention on Human Rights by the European Court of 
Human Rights��+DUW�3XEOLVKLQJ��2[IRUG�������V�����$QFDN��6|]OHúPH�HVDV�RODUDN�ELU�'HYOHWLQ�QH�
\DSPDVÕ�JHUHNWL÷L� LOH�GH÷LO��QH�\DSPDPDVÕ�JHUHNWL÷L� LOH� LOJLOLGLU��\DQL�ELUH\LQ�KDNODUÕQD�P�GDKDOH�
HWPHPH�\�N�PO�O�÷��LOH��%XQXQOD�ELUOLNWH��HWNLOLOLN�LONHVLQGHQ�\DUDUODQDQ�0DKNHPH��DoÕNoD�SR]LWLI�
ELU� \�N�PO�O�N�ROXúWXUPD\DQ�K�N�POHU�EDNÕPÕQGDQ�ELOH�� ED]HQ�EHOLUOL� ELU� úHNLOGH�KDUHNHW� HWPH�
J|UHYLQLQ�RODELOHFH÷LQH�NDUDU�YHUPLúWLU��%N]��0HUULOOV��V������

��� 0DUFN[�Y��%HOoLND�.DUDUÕ��S�����
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YH�EX��6|]OHúPH¶GH�J�YHQFH�DOWÕQD�DOÕQDQ�KDN�YH�|]J�UO�NOHULQ�NXOODQÕOPD-
VÕQGD�µGR÷XP¶D�GD\DOÕ�D\UÕPFÕOÕ÷ÕQ�\DVDNODQPDVÕ\OD�����PDGGH�LOH�GR÷UXOD-
QÕU��$\UÕFD�0DKNHPH��$YUXSD�.RQVH\L�%DNDQODU�.RPLWHVLQLQ�EHNDU�NDGÕQ�YH�
oRFX÷XQX�GL÷HUOHULQGHQ�GDKD�D]�ROPD\DQ�ELU�DLOH�ELoLPL�RODUDN�J|UG�÷�Q��
ND\GHGHU��'ROD\ÕVÕ\OD����PDGGH��³PHúUX´�DLOHQLQ�³DLOH�KD\DWÕ´�LoLQ�ROGX÷X�JLEL�
³JD\ULPHúUX´�DLOHQLQ�³DLOH�KD\DWÕ´�LoLQ�GH�JHoHUOLGLU��$\UÕFD��3DXOD�0DUFN[¶LQ�
NÕ]Õ�$OH[DQGUD¶QÕQ�GR÷GX÷X�DQGDQ�LWLEDUHQ�VRUXPOXOX÷XQX��VWOHQGL÷L�YH�RQD�
V�UHNOL�EDNWÕ÷Õ�YH�EXQXQ�VRQXFXQGD�DUDODUÕQGD�JHUoHN�ELU�DLOH�KD\DWÕQÕQ�YDU�
ROGX÷X�YH�KDOHQ�GHYDP�HWWL÷L� WDUWÕúÕOPD]��%DúYXUXQXQ�NDSVDGÕ÷Õ�DODQODUÕQ�
KHU�ELULQGH�%HOoLND�\DVDPD�RUJDQÕQÕQ�EX�DLOH�\DúDPÕQD�³VD\JÕ´�J|VWHUPHVL-
QLQ�QH�JHUHNWLUGL÷LQLQ�WHVSLW�HGLOPHVL�JHUHNPHNWHGLU�����IÕNUDGD�DLOH�KD\DWÕQD�
VD\JÕ�KDNNÕQÕ�LODQ�HGHQ����PDGGH��LON�RODUDN��'HYOHWLQ�EX�KDNNÕQ�NXOODQÕOPDVÕ-
QD����IÕNUDGD�EHOLUWLOHQ�NDWÕ�NRúXOODUD�X\JXQ�ROPDGÕNoD�P�GDKDOH�HGHPH\HFH-
÷LQL�EHOLUWLU��'LO´�GDYDVÕQGD��0DGGHQLQ�DPDFÕ�³HVDV�RODUDN´�ELUH\L�NDPX�PD-
NDPODUÕQÕQ�NH\IL�P�GDKDOHOHULQH�NDUúÕ�NRUXPDNWÕU��%XQXQOD�ELUOLNWH��'HYOHW¶L�
\DOQÕ]FD�EX�W�U�ELU�P�GDKDOHGHQ�NDoÕQPD\D�]RUODPD]��%X�|QFHOLNOH�ROXPVX]�
WDDKK�GH� HN� RODUDN�� DLOH� KD\DWÕQD� HWNLQ� ELU� µVD\JÕ¶QÕQ� GR÷DVÕQGD� EXOXQDQ�
SR]LWLI�\�N�PO�O�NOHU�RODELOLU��%X��GL÷HU�úH\OHULQ�\DQÕ�VÕUD��'HYOHWLQ�NHQGL�Lo�
KXNXN�VLVWHPLQGH��HYOL�ROPD\DQ�ELU�DQQH�LOH�oRFX÷X�DUDVÕQGDNLOHU�JLEL�EHOLUOL�
DLOH�ED÷ODUÕQD�X\JXODQDFDN�UHMLPL�EHOLUOHGL÷LQGH�� LOJLOLOHULQ�QRUPDO�ELU�\D-
úDP�V�UPHVLQH�L]LQ�YHUHFHN�úHNLOGH�KDUHNHW�HWPHVL�JHUHNWL÷L�DQODPÕQD�JHOLU��
���0DGGHGH�|QJ|U�OG�÷���]HUH��0DKNHPH¶\H�J|UH��DLOH�KD\DWÕQD�VD\JÕ��|]HO-
OLNOH�� Lo�KXNXNWD��oRFX÷XQ�GR÷GX÷X�DQGDQ�LWLEDUHQ�DLOHVL\OH�E�W�QOHúPHVLQL�
P�PN�Q�NÕODQ�\DVDO�J�YHQFHOHULQ�YDUOÕ÷ÕQÕ�LPD�HGHU��%X�ED÷ODPGD��'HYOHWLQ�
oHúLWOL�\|QWHPOHU�VHoHQH÷L�YDUGÕU��DQFDN�EX�JHUHNOLOL÷L�\HULQH�JHWLUPH\HQ�ELU�
\DVD�����IÕNUD�NDSVDPÕQGD�LQFHOHPH\H�\|QHOLN�KHUKDQJL�ELU�oD÷UÕ�ROPDNVÕ]ÕQ�
���0DGGHQLQ����SDUDJUDIÕQÕ�LKODO�HGHU�´

$LUH\�Y��øUODQGD�'DYDVÕQGD��EX�GHID�NDPX�KDUFDPDODUÕQÕ�LOJLOHQGLUHQ�ELU�NR�
QXGD�����PDGGH�NDSVDPÕQGD�HúLQGHQ�úLGGHW�J|UG�÷�Q�� LGGLD�HGHQ�ELU�NDGÕ�
QÕQ�\DUJÕ\D�EDúYXUDUDN�D\UÕOÕN�NDUDUÕ�DOPDN�LoLQ�PDKNHPH\H�HWNLOL�HULúLPLQLQ�
VD÷ODQPDVÕ�\|Q�QGH�ELU�SR]LWLI�\�N�PO�O�N�\DUDWÕOPDVÕ�EHQ]HU�ELU�\DNODúÕPOD�
P�PN�Q�ROPXúWXU��0DKNHPH�EX� NDUDUÕQGD� úX�GH÷HUOHQGLUPH\L� \DSPÕúWÕU����
³0DKNHPH��øUODQGD¶QÕQ�%D\DQ�$LUH\¶QLQ�|]HO�YH\D�DLOH�KD\DWÕQD� µP�GDKDOH�
HWWL÷LQLQ¶�V|\OHQHELOHFH÷LQL�G�ú�QPHPHNWHGLU��ùLND\HWLQLQ�|]���'HYOHWLQ�KD-
UHNHWH� JHoWL÷L� GH÷LO�� KDUHNHWH� JHoPHGL÷LGLU�� %XQXQOD� ELUOLNWH�� ���PDGGHQLQ�
DPDFÕ�HVDV�RODUDN�ELUH\L�NDPX�PDNDPODUÕQÕQ�NH\IL�P�GDKDOHOHULQH�NDUúÕ�NR-
UXPDN�ROPDNOD�ELUOLNWH��\DOQÕ]FD�'HYOHW¶L�EX�W�U�P�GDKDOHOHUGHQ�NDoÕQPD\D�

��� $LUH\�Y��øUODQGD�.DUDUÕ��S�����
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]RUODPD]��EX�ELULQFLO�ROXPVX]�WDDKK�GH�HN�RODUDN��\DSÕVDO�SR]LWLI�\�N�PO�-
lükler de olabilir.´�*|U�OG�÷��JLEL�0DKNHPH��SR]LWLI� \�N�PO�O�NOHU� LOH� LOJLOL�
\DNODúÕPÕQÕ� 6|]OHúPHVHO� KDNODUÕQ� HWNLOL� NÕOÕQPDVÕ� ED÷ODPÕQGD� JHUHNoHOHQGLU�
PHNWHGLU��

+DUULV�YH�DUNDGDúODUÕQÕQ�GD�EHOLUWWL÷L��]HUH���0DUFN[�YH�$LUH\�GDYDODUÕQGD�
GHYOHWLQ�SR]LWLI�\�N�PO�O�NOHUL��NLúLOHUH�KXNXNL�VWDW��WDQÕQPDVÕ�YH�6|]OHúPHGH�
EXOXQDQ�KDNODUÕQ�³J�YHQFH�DOWÕQD�DOÕQPDVÕ´��P�����LoLQ�JHUHNHQ�KDNODUÕQ�YH�D\�
UÕFDOÕNODUÕQ�VD÷ODQPDVÕGÕU��%X�EDNÕPGDQ�\XNDUÕGD�EHOLUWWL÷LPL]�0DKNHPHQLQ�
NXOODQGÕ÷Õ� LNLOL� WLSRORML� oHUoHYHVLQGH� EX� \�N�PO�O�NOHU�� GHYOHWLQ� 6|]OHúPHGH�
\HU�DODQ�KDNODUÕ�\HULQH�JHWLUPHN�LoLQ�\HWNLOHULQL�NXOODQPDVÕQD�\|QHOLNWLU��0DK�
NHPHQLQ�6|]OHúPH�PHWQLQGHQ�\ROD�oÕNDUDN�RUWD\D�NR\GX÷X��EX�W�UGHQ�|QHP�
DU]�HGHQ�GL÷HU�ED]Õ�\�N�PO�O�NOHU��ú�SKHOL�|O�POHUL��P�������YH�LúNHQFH�LGGLDOD�
UÕQÕ��P�����VRUXúWXUPD�\�N�PO�O�NOHULGLU�

0DKNHPH��6|]OHúPHVHO�KDNODUÕQ�NRUXQPDVÕ�EDNÕPÕQGDQ�D\QÕ�WLSRORML\L�EDú�
ND�GDYDODUGD��WDUDI�GHYOHWOHULQ�NLúLOHUL��o�QF��NLúLOHULQ�ILLOOHULQGHQ�NRUXPD\D�
\|QHOLN�SR]LWLI�\�N�PO�O�NOHUL�ROGX÷XQX�GD�EHOLUWPLúWLU��%X�\�N�PO�O�N��DoÕN�
ELU�ELoLPGH�LONH�NH]�ELU�GHYOHWLQ��FH]D�KXNXNXQGD�]LKLQVHO�HQJHOOL�ELU�JHQo�ND�
GÕQÕQ�FLQVHO�VDOGÕUÕ\D�X÷UDPDVÕ�GXUXPXQGD��JHQo�NDGÕQÕQ�FH]D�VRUXúWXUPDVÕ�
QÕQ�|]QHVL�ROPDVÕQD�LPNDQ�WDQÕQPDPDVÕ�VHEHEL\OH�VRUXPOX�WXWXOGX÷X��;�YH�<�
Y��+ROODQGD�'DYDVÕQGD�LIDGH�HGLOPLúWLU����³0DKNHPH�����PDGGHQLQ�DPDFÕQÕQ�
HVDV�RODUDN�ELUH\L�NDPX�PDNDPODUÕQÕQ�NH\IL�P�GDKDOHVLQH�NDUúÕ�NRUXPDN�
ROPDNOD�ELUOLNWH��'HYOHWLQ�EX�W�U�ELU�P�GDKDOHGHQ�NDoÕQPD\D�]RUODPDGÕ÷ÕQÕ�
KDWÕUODWÕU��%X�|QFHOLNOH�ROXPVX]�WDDKK�GH�HN�RODUDN��SR]LWLI�|]HO�YH\D�DLOH�KD-
\DWÕQD�HWNLOL�ELU�úHNLOGH�VD\JÕ�J|VWHULOPHVLQLQ�GR÷DVÕQGD�YDU�RODQ�\�N�PO�-
O�NOHUGLU��%X�\�N�PO�O�NOHU��ELUH\OHULQ�NHQGL�DUDODUÕQGDNL�LOLúNLOHU�DODQÕQGD�
GDKL�|]HO�KD\DWD�VD\JÕ\Õ�J�YHQFH�DOWÕQD�DOPDN�LoLQ�WDVDUODQPÕú�WHGELUOHULQ�
DOÕQPDVÕQÕ�LoHUHELOLU�´�%HQ]HU�ELU�\DNODúÕP������PDGGH\OH�NRUXQDQ�J|VWHUL�\DS�
PD�|]J�UO�÷�Q�Q�LKODOLQL�WHúNLO�HGHFHN�úHNLOGH�J|VWHULFLOHULQ��GL÷HU�|]HO�KXNXN�
NLúLOHUL�WDUDIÕQGDQ�JHUoHNOHúWLULOHFHN�HQJHOOHPHOHUGHQ�NRUXQPDVÕ�LoLQ�GHYOHWLQ�
PDNXO�YH�X\JXQ�|QOHPOHUL�DOPDN�]RUXQGD�ROGX÷XQX�EHOLUWHQ�3ODWIRUP�µ$U]WH�
I�U�GDV�/HEHQ¶�Y��$YXVWXU\D�'DYDVÕQGD�GD�RUWD\D�NRQXOPXúWXU����³%LU�J|VWHUL��

��� '��-��+DUULV��0��2¶%R\OH��(��3��%DWHV�YH�&��0��%XFNOH\��$YUXSD�øQVDQ�+DNODUÕ�6|]OHúPHVL�+X-
kuku��dHY��0HKYHú�%LQJ|OO��.ÕOFÕ�YH�8ODú�.DUDQ��$YUXSD�.RQVH\L��$QNDUD�������V�����

��� gO�P� ULVNL� DOWÕQGDNLOHUH� \DUGÕP�HWPHN� LoLQ�ED]Õ� \�N�PO�O�NOHU� ROGX÷XQD� ú�SKH� \RNWXU��$\UÕFD��
E|\OH�ELU�ULVNLQ�JHUoHNWHQ�YDU�ROXS�ROPDGÕ÷Õ�YH�EXQXQOD�P�FDGHOH�LoLQ�\HWHULQFH�úH\�\DSÕOÕS�\DSÕO�
PDGÕ÷Õ�NRQXVXQGD�KHU�]DPDQ�ELU�WDUWÕúPD�DODQÕ�RODFDN�ROVD�GD��JHOLúHQ�LoWLKDW�KXNXNX�EX�NRQXODUÕQ�
KD¿IH�DOÕQPDVÕQÕ�HQJHOOHPHNWHGLU��.RUXPD��'HYOHWLQ�YDUOÕ÷ÕQÕQ�WHPHO�ELU�JHUHNoHVLGLU�YH�EX�VRUXP�
OXOX÷XQ�\HULQH�JHWLULOPHPHVL�GXUXPXQGD�ELU�oDUH�6WUD]EXUJ¶GD�EXOXQDELOLU��%N]��0RZEUD\��V����

��� ;�YH�<�Y��+ROODQGD�.DUDUÕ��S�����
��� 3ODWIRUP�µ$U]WH�I�U�GDV�/HEHQ¶�Y��$YXVWXU\D�.DUDUÕ��S�����
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WDQÕWPD\D�oDOÕúWÕ÷Õ�ILNLU�YH\D�LGGLDODUD�NDUúÕ�oÕNDQ�NLúLOHUL�UDKDWVÕ]�HGHELOLU�
YH\D� J�FHQGLUHELOLU�� $QFDN� NDWÕOÕPFÕODU�� UDNLSOHUL� WDUDIÕQGDQ� IL]LNVHO� úLG-
GHWH� PDUX]� NDODFDNODUÕQGDQ� NRUNPDGDQ� J|VWHUL\L� JHUoHNOHúWLUHELOPHOLGLU��
E|\OH� ELU� NRUNX�� GHUQHNOHUL� YH\D� RUWDN� ILNLUOHUL� YH\D� oÕNDUODUÕ� GHVWHNOH\HQ�
GL÷HU�JUXSODUÕ�� WRSOXPX�HWNLOH\HQ�VRQ�GHUHFH�WDUWÕúPDOÕ�NRQXODUGD�J|U�úOH-
ULQL�DoÕNoD�LIDGH�HWPHNWHQ�FD\GÕUDELOLU��%LU�GHPRNUDVLGH�NDUúÕ�J|VWHUL�KDNNÕ��
J|VWHUL� KDNNÕQÕQ� NXOODQÕOPDVÕQÕ� HQJHOOHPH\H�NDGDU�X]DQDPD]��%X�QHGHQOH��
JHUoHN�� HWNLQ�EDUÕúoÕO� WRSODQPD�|]J�UO�÷���'HYOHWLQ�P�GDKDOH� HWPHPH�J|-
UHYLQH� LQGLUJHQHPH]��WDPDPHQ�ROXPVX]�ELU�DQOD\Õú�����0DGGHQLQ�DPDo�YH�
DPDFÕ�LOH�ED÷GDúPD]�����0DGGH������0DGGH�JLEL��ED]HQ��JHUHNWL÷LQGH�ELUH\OHU�
DUDVÕQGDNL� LOLúNLOHU�DODQÕQGD�ELOH�ROXPOX�|QOHPOHULQ�DOÕQPDVÕQÕ�JHUHNWLULU�´�
.H]D�0DKNHPH��\DNÕQ�JHoPLúWH�NLúLOHULQ�VDOGÕUÕ��2VPDQ�Y��%LUOHúLN�.UDOOÕN�.D�
UDUÕ��YH�GL÷HU�N|W��PXDPHOHOHUGHQ��=�Y��%LUOHúLN�.UDOOÕN�.DUDUÕ��YH�|]HO�KD\DWÕQ�
JL]OLOL÷LQL� LKODOGHQ� �9RQ�+DQQRYHU�Y��$OPDQ\D�.DUDUÕ��NRUXQPDVÕQGD�SR]LWLI�
\�N�PO�O�NOHUL�J�QGHPH�JHWLUPLúWLU��6|]OHúPHQLQ��NLúLOHULQ�KDNODUÕQÕQ�GL÷HU�
|]HO�KXNXN�NLúLOHULQLQ� LKODOOHULQGHQ�NRUXQPDVÕ� LoLQ�GHYOHWOHUH� JHWLUGL÷L�SR]L�
WLI�\�N�PO�O�NOHULQ�NDSVDPÕ�KHQ�]�WDP�RODUDN�EHOLUOHQPHPLúWLU�YH�EX�KXVXV�
0DKNHPH�WDUDIÕQGDQ�JHOLúWLULOPH\H�GHYDP�HGLOPHNWHGLU��$LOH�LoL�úLGGHW��P������
WHU|ULVWOHU�YH\D�GL÷HU�LQVDQ�NDoÕUDQ�NLúLOHU�WDUDIÕQGDQ�|]J�UO�÷�QGHQ�PDKUXP�
EÕUDNÕOPD�JLEL�GXUXPODU��P������ELUH\OHULQ�KDNODUÕQÕ��GL÷HU�NLúLOHULQ�P�GDKDOH�
OHULQGHQ�NRUXPD�\�N�PO�O�÷�Q�Q�JHQLúOH\HELOHFH÷L�EHOLUJLQ�DODQODUGÕU����

%XQXQOD�ELUOLNWH�6|]OHúPH�|]HO�NLúLOHULQ�GDYUDQÕúODUÕ\OD� LOJLOHQPHVLQH�UD÷�
PHQ��EX�GROD\OÕ�RODUDN��ELU�GHYOHWH�JHWLULOHQ�SR]LWLI�\�N�PO�O�NOHU�YDVÕWDVÕ\OD�
JHUoHNOHúPHNWHGLU��<XNDUÕGD�YXUJXODGÕ÷ÕPÕ]�JLEL��6|]OHúPH\H�J|UH�EX�W�U�\��
N�PO�O�NOHULQ�LKODOL�VHEHEL\OH�GHYOHWOHULQ�VRUXPOXOX÷XQXQ�WHPHOLQGH�����PDG�
GH\H�D\NÕUÕ�RODUDN��|]HO�NLúLOHULQ�6|]OHúPHGHNL�KDNODUÕ�LKODO�HGHQ�KXNXND�D\NÕUÕ�
PXDPHOHOHULQ� HQJHOOHQPHPHVL� YH� EX� KDNODUÕQ�� HJHPHQOLN� DODQÕQGD� EXOXQDQ�
NLúLOHU� LoLQ�³J�YHQFH�DOWÕQD�DOÕQPDPDVÕ´�\DWPDNWDGÕU��%X� WXWXP��|]HO�NLúLQLQ�
GDYUDQÕúÕQÕQ�6|]OHúPHGHNL�ELU�KDNNÕQ�NDSVDPÕQD�JLUPHVL�YH\D�ELU�|]HOOHúWLU�
PH�VRQXFXQGD�RUWD\D�oÕNPDVÕ�KDOLQGH�IUDNOÕ�RODELOLU��%X�GXUXP�LON�RODUDN�|]HO�
ELU�RNXOGD�\DúDQDQ�ELU�EHGHQVHO�FH]D�YDNVÕ\OD�LOJLOL�RODUDN�&RVWHOOR�5REHUWV�Y��
%LUOHúLN�.UDOOÕN�'DYDVÕQGD�RUWD\D�oÕNPÕúWÕU��0DKNHPH�NRQXQXQ�6|]OHúPHQLQ�
��1R¶OX�3URWRNRO�\OH�NRUXQDQ�H÷LWLP�KDNNÕ�NDSVDPÕQD�JLUGL÷LQH�LúDUHW�HWPLú�
WLU����0DKNHPH��GHYOHWLQ� ³\�N�PO�O�NOHULQL� |]HO� NLúLOHUH� YH\D� JHUoHN�NLúLOHUH�
GHYUHGHUHN´� �6|]OHúPHGHNL�ELU�KDNNÕ�J�YHQFH�DOWÕQD�DOPD�³VRUXPOXOX÷XQGDQ�

��� +DUULV��2¶%R\OH��%DWHV�YH�%XFNOH\��V�����
��� +DUULV��2¶%R\OH��%DWHV�YH�%XFNOH\��V�����
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NDoDPD\DFD÷ÕQÕ´� EHOLUWPLúWLU���� ³0DKNHPH�� LON� RODUDN�� EDúYXUDQÕQ� EHOLUWWL÷L�
JLEL��'HYOHWLQ���1R¶OX�3URWRNRO¶�Q����PDGGHVL�X\DUÕQFD�oRFXNODUD�H÷LWLP�KDN-
ODUÕQÕ� J�YHQFH� DOWÕQD� DOPD� \�N�PO�O�÷�� ROGX÷XQX� ND\GHGHU�� 6|]OHúPH� YH�
3URWRNROOHULQLQ� K�N�POHULQLQ� RNXQPDVÕ� JHUHNWL÷LQL� KDWÕUODWÕU��'LVLSOLQ� JLEL�
ELU�RNXOXQ�Lo�\|QHWLPLQH�LOLúNLQ�LúOHYOHULQ�\DOQÕ]FD�H÷LWLP�V�UHFLQH�\DUGÕPFÕ�
ROGX÷X�V|\OHQHPH]��%LU�RNXOXQ�GLVLSOLQ� VLVWHPLQLQ�H÷LWLP�KDNNÕ�NDSVDPÕQD�
JLUGL÷L��GDKD�\DNÕQ�]DPDQGD����(\O�O�����¶GD�\�U�UO�÷H�JLUHQ�YH����.DVÕP�
�����WDULKOL�%LUOHúPLú�0LOOHWOHU�dRFXN�+DNODUÕQD�'DLU�6|]OHúPH¶QLQ�����0DG-
GHVLQGH�GH�WDQÕQPÕúWÕU��%LUOHúLN�.UDOOÕN�WDUDIÕQGDQ����$UDOÕN������WDULKLQGH�
RQD\ODQPÕúWÕU��%X�PDGGH�� oRFX÷XQ�H÷LWLP�KDNNÕ�ED÷ODPÕQGD�DúD÷ÕGDNLOHUL�
VD÷ODU�� µ7DUDI�'HYOHWOHU��RNXO�GLVLSOLQLQLQ�oRFX÷XQ�LQVDQ�KD\VL\HWLQH�X\JXQ�
YH�EX�6|]OHúPH\H�X\JXQ�RODUDN�\�U�W�OPHVLQL�VD÷ODPDN�LoLQ�W�P�X\JXQ�|Q-
OHPOHUL� DODFDNODUGÕU¶�� øNLQFL� RODUDN��%LUOHúLN�.UDOOÕN¶WD� ED÷ÕPVÕ]� RNXOODU�ELU�
KDON�H÷LWLP�VLVWHPL�LOH�ELUOLNWH�YDU�ROXU��+HUNHVLQ�WHPHO�H÷LWLP�KDNNÕ��'HYOHW�
YH�ED÷ÕPVÕ]�RNXOODUGDNL�|÷UHQFLOHUH�HúLW�RODUDN�JDUDQWL�HGLOHQ�YH� LNLVL�DUD-
VÕQGD�KLoELU�D\UÕP�\DSÕOPD\DQ�ELU�KDNWÕU��ho�QF��RODUDN��0DKNHPH��'HY-
OHWLQ�\�N�PO�O�NOHULQL�|]HO�NXUXOXúODUD�YH\D�ELUH\OHUH�GHYUHGHUHN�NHQGLVLQL�
VRUXPOXOXNWDQ�NXUWDUDPD\DFD÷Õ�NRQXVXQGD�EDúYXUDQOD�KHPILNLUGLU�´�0DK�
NHPHQLQ�EX�\DNODúÕPÕ�ED]Õ�IDUNOÕOÕNODU�WDúÕPDNOD�ELUOLNWH�:RV�Y��3RORQ\D�'D�
YDVÕQGD�GD� V�UG�U�OP�úW�U���� ³*HQHO� LONHOHUOH� LOJLOL� RODUDN��0DKNHPH��NDEXO�
HGLOHELOLUOLN�NDUDUÕQGD��6|]OHúPH�NDSVDPÕQGD�'HYOHWOHULQ��'HYOHW�\HWNLVLQLQ�
JHQHO�NDSVDPÕ�DOWÕQGD�JHoPLúWH�\DSÕODQ�\DQOÕúODUÕ� WD]PLQ�HWPH�NRQXVXQGD�
JHQHO�ELU�\�N�PO�O�N�EXOXQPDGÕ÷ÕQÕ�]DWHQ�WHVSLW�HWWL÷LQL�J|]OHPOHPHNWHGLU��
$QFDN�� E|\OH� ELU� WD]PLQDW� SODQÕ� ROXúWXUXODFDNVD�� 0DKNHPH�� KHUKDQJL� ELU�
WD]PLQDW� LoLQ�X\JXQOXN�NULWHUOHULQL�EHOLUOH\HQ�HVDVD� LOLúNLQ�NXUDOODUÕQ�� LOJLOL�
NULWHUOHU�DoÕNoD�NH\IL�ROPDGÕNoD�YH\D�6|]OHúPHQLQ�WHPHO�LONHOHUL\OH�EDUL]�ELU�
úHNLOGH�WXWDUVÕ]�ROPDGÕNoD��LONH�RODUDN�0DKNHPH¶QLQ�\HWNLVL�GÕúÕQGD�NDODFD-
÷ÕQÕ�J|]OHPOHPLúWLU��gWH�\DQGDQ�0DKNHPH��EX�X\JXQOXN�NULWHUOHULQLQ�P�Q-
IHULW�GDYDODUÕQ�ROJXODUÕQD�X\JXODQPDVÕ\OD�LOJLOL�ED]Õ�XVXOL�VRUXQODUÕQ�RUWD\D�
oÕNDELOHFH÷LQLQ�J|]�DUGÕ�HGLOHPH\HFH÷LQL�ND\GHWPLúWLU��%DúND�ELU�GH\LúOH��ELU�
K�N�PHW�WDUDIÕQGDQ�YH\D�ELU�K�N�PHWLQ�UÕ]DVÕ\OD�ELU�WD]PLQDW�SODQÕ�X\JX-
ODPD\D� NRQGX÷XQGD� YH� LOJLOL� ID\GDODUÕQ� QLWHOL÷LQH� EDNÕOPDNVÕ]ÕQ�� �� 1R¶OX�
3URWRNRO¶�Q�������PDGGHVL�YH\D����PDGGHVL�LOH�X\XP�VRUXQODUÕ�RUWD\D�oÕNDEL-
OLU��gWH�\DQGDQ��SUHQVLSWH��X\JXQOXN�NULWHUOHULQH�EX�úHNLOGH�LWLUD]�HGLOPHVLQH�
L]LQ�YHULOPHGL÷LQLQ�DOWÕ�oL]LOPHOLGLU�´

��� &RVWHOOR�5REHUWV�Y��%LUOHúLN�.UDOOÕN�.DUDUÕ��S�����
��� :RV�Y��3RORQ\D�.DUDUÕ��S�����
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6RQXo�RODUDN�EXUDGD�����PDGGH\H�LOLúNLQ�|UQHNWH�ROGX÷X�JLEL��LoWLKDW�KXNX�
NXQXQ��|UQH÷LQ�ELU�DQQH�LOH�JD\UL�PHúUX�oRFX÷X�DUDVÕQGDNL�DLOH�LOLúNLVLQL�\DVDO�
RODUDN�WDQÕPDN�JLEL��0DKNHPH¶QLQ�GHYOHWOHUL�SR]LWLI�\�N�PO�O�NOHU�DOWÕQD�VRN�
WX÷XQD�GDLU�ED]Õ�|UQHNOHU�RUWD\D�NR\GX÷XQX�EHOLUWHOLP��%X�JLULúLPL����HWNLOLOLN�
LONHVLQL�³ELU�DQWODúPD�K�N�POHULQH�NXOODQÕODQ�GLO�YH�PHWQLQ�JHUL�NDODQÕ\OD�WX�
WDUOÕ�YH�KHU�SDUoDVÕQD�DQODP�YHULOHELOHFHN�úHNLOGH�WDP�D÷ÕUOÕN�YH�HWNL�YHUPHQLQ�
ELU�\ROX´�RODUDN�WDQÕPODPDN�P�PN�QG�U��6|]OHúPH�NDSVDPÕQGDNL�SR]LWLI�\��
N�PO�O�NOHULQ�JHOLúWLULOPHVL�LoLQ�|QHPOL�ELU�KXNXNL�DUDo�RODUDN�EX�JLULúLP�GH�
÷HUOHQGLULOHELOLU��<LQH�$YUXSD�øQVDQ�+DNODUÕ�0DKNHPHVL¶QH�J|UH��6|]OHúPHQLQ�
'HYOHWOHU� LoLQ� ³ELUH\OHULQ�NHQGL�DUDODUÕQGDNL� LOLúNLOHU�DODQÕQGD�ELOH´�|QOHPOHU�
DOPD\Õ� JHUHNWLUHELOHFHN� \�N�PO�O�NOHU� \DUDWWÕ÷ÕQD� DUWÕN�KLo� ú�SKH�EXOXQPD�
PDNWDGÕU��%X�LIDGHOHULQ�\DNÕQGDQ�LQFHOHQPHVL��GHYOHWLQ�\�N�PO�O�÷�Q�Q��DQ�
ODúPD]OÕ÷ÕQ�o|]�P��LoLQ�ELU�IRUXP�VD÷ODPD�J|UHYLQGHQ�GDKD�ID]ODVÕ�ROGX÷XQX�
J|VWHUPHNWHGLU�� ³6D\JÕ\Õ� J�YHQFH� DOWÕQD� DOPD´� \�N�PO�O�÷���PDUX]� NDOÕQDQ�
]DUDUÕQ�WD]PLQL�VD÷ODPDQÕQ�|WHVLQH�JHoHU��2OXPOX�|QOHPOHU�DOPD�\�N�PO�O��
÷���KDNNÕQ�³|]HO�NLúLOHULQ�P�GDKDOHVL�ROPDNVÕ]ÕQ´�|]J�UFH�NXOODQÕODELOPHVLQL�
VD÷ODPDN�LoLQ�ILLOL�KDUFDPD�YH�ND\QDNODUÕQ�NXOODQÕOPDVÕ�DQODPÕQD���JHOHELOLU����������������������

IV. Anayasa Mahkemesinin Pozitif Yükümlülük Yaklaşımı

%XUDGD�|]HOOLNOH�$QD\DVD�0DKNHPHVLQLQ�KDNODUD� LOLúNLQ�RODUDN�SR]LWLI� \��
N�PO�O�NOHUOH� LOJLOL� YHUGL÷L� LoWLKDGÕQÕ� LQFHOH\HOLP�� $QFDN� |QFHOLNOH� $ø+0¶LQ�
P�ONL\HW�KDNNÕQD� LOLúNLQ�SR]LWLI� \�N�PO�O�NOHU�GRNWULQLQH�GH÷LQHOLP��d�QN��
$QD\DVD�0DKNHPHVL�EX�LoWLKDWWDQ�JHQLú�|Oo�GH�\DUDUODQPDNWD�YH�GRNWULQL�EX�
ED÷ODPGD�GL÷HU�KDNODUD�GD�WHúPLO�HWPHNWHGLU���

%LOLQGL÷L�JLEL�$ø+0�6|]OHúPH\H�HN���1R¶OX�3URWRNRO�Q�Q����PDGGHVLQGH�J��
YHQFH\H�ED÷ODQDQ�P�ONL\HW�KDNNÕQÕQ�SR]LWLI�\�N�PO�O�NOHUL�GH�PXKWHYD�NDEXO�
HWPHNWHGLU����³%X�ED÷ODPGD��0DKNHPH����1R¶OX�3URWRNRO¶�Q����0DGGHVL�X\D-
UÕQFD�|]�QGH�KDOLKD]ÕUGD�WHVLV�HGLOPLú�RODQ�LONH\L�\HQLGHQ�WH\LW�HGHFHNWLU��6|]�
NRQXVX�K�N�P�WDUDIÕQGDQ�NRUXQDQ�KDNNÕQ�JHUoHN�YH�HWNLQ�ELU�úHNLOGH�NXOOD-
QÕOPDVÕ��\DOQÕ]FD�'HYOHWLQ�P�GDKDOH�HWPHPH�J|UHYLQH�GH÷LO��D\QÕ�]DPDQGD�
|]HOOLNOH�EDúYXUXFXQXQ�\HWNLOLOHUGHQ�PHúUX�RODUDN�EHNOH\HELOHFH÷L�|QOHPOHU�
LOH�P�ONOHULQGHQ�HWNLQ�ELU�úHNLOGH�\DUDUODQPDVÕ�DUDVÕQGD�GR÷UXGDQ�ELU�ED÷-
ODQWÕ�ROGX÷X�GXUXPODUGD��SR]LWLI�NRUXPD�|QOHPOHUL�JHUHNWLUHELOLU�´�

$ø+0��EX�K�N�POH�NRUXPD�DOWÕQD�DOÕQDQ�P�ONL\HW�KDNNÕQÕQ�JHUoHN�YH�HWNLOL�NXO�
ODQÕPÕQÕQ�VDGHFH�GHYOHWLQ�P�GDKDOH�HWPHPH�|GHYLQH�ED÷OÕ�ROPDGÕ÷ÕQÕ� IDNDW�D\QÕ�

��� 0HUULOOV��V������YG��
��� $��&ODSKDP��Human Rights in the Private Sphere��&ODUHQGRQ�3UHVV��2[IRUG�������V������
��� gQHU\ÕOGÕ]�Y��7�UNL\H�.DUDUÕ��S������
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]DPDQGD� |]HOOLNOH� EDúYXUXFXQXQ� NDPX� RWRULWHOHULQGHQ�PHúUX� RODUDN� DOÕQPDVÕQÕ�
EHNOHGL÷L�|QOHPOHU�LOH�P�ON�QGHQ�HWNLQ�ELU�ELoLPGH�\DUDUODQPDVÕ�DUDVÕQGD�GR÷UX�
GDQ�ELU�ED÷ODQWÕQÕQ�EXOXQGX÷X�GXUXPODUGD�NRUX\XFX�SR]LWLI�|QOHPOHU�DOÕQPDVÕQÕ�
GD�JHUHNWLUGL÷LQL�LIDGH�HWPHNWHGLU��gWH�\DQGDQ�$ø+0¶H�J|UH�|]HO�NLúLOHU�DUDVÕQGDNL�
LOLúNLOHUGH�ELOH�GHYOHWH�SR]LWLI�\�N�PO�O�N�\�NOH\HQ�NDPXVDO�PHQIDDWOHU�V|]�NRQXVX�
RODELOPHNWHGLU����³0DKNHPH�GHIDODUFD���1R¶OX�3URWRNRO¶�Q����PDGGHVLQLQ�GH�ED]Õ�
SR]LWLI�\�N�PO�O�NOHU�JHWLUGL÷LQH�NDUDU�YHUPLúWLU��%X�QHGHQOH��ELU�JD]�SDWODPD-
VÕ�VRQXFX�EDúYXUDQÕQ�P�ON�Q�Q�\RN�HGLOPHVL\OH�LOJLOL�RODQ�gQHU\ÕOGÕ]���7�UNL\H�
GDYDVÕQGD�0DKNHPH����1R¶OX�3URWRNRO¶�Q����PDGGHVL� LOH�NRUXQDQ�KDNNÕQ�JHUoHN�
YH�HWNLQ�ELU�úHNLOGH�NXOODQÕOPDVÕQÕQ��VDGHFH�'HYOHWLQ�P�GDKDOH�HWPHPH�J|UHYLQH�
ED÷OÕGÕU��DQFDN�SR]LWLI�NRUXPD�|QOHPOHUL�JHUHNWLUHELOLU��|]HOOLNOH�EDúYXUDQÕQ�PHú-
UX�RODUDN�\HWNLOLOHUGHQ�EHNOH\HELOHFH÷L�|QOHPOHU�LOH�P�ONOHULQGHQ�HWNLQ�úHNLOGH�\D-
UDUODQPDVÕ�DUDVÕQGD�GR÷UXGDQ�ELU�ED÷ODQWÕ�YDUVD��<DWD\�LOLúNLOHUGH�ELOH��'HYOHWH�
ED]Õ�\�N�PO�O�NOHU�\�NOH\HELOHFHN�NDPX�\DUDUÕ�P�ODKD]DODUÕ�V|]�NRQXVX�RODELOLU��
gUQH÷LQ�%URQLRZVNL���3RORQ\D�GDYDVÕQGD�0DKNHPH����1R¶OX�3URWRNRO¶�Q����PDG-
GHVL�NDSVDPÕQGDNL�SR]LWLI�\�N�PO�O�NOHULQ�'HYOHWLQ�P�ONL\HW�KDNODUÕQÕ�NRUXPDN�
LoLQ�JHUHNOL�|QOHPOHUL�DOPDVÕQÕ�JHUHNWLUHELOHFH÷LQH�NDUDU�YHUPLúWLU�´

$ø+0��EX�ED÷ODPGD�P�ONL\HWWHQ�EDUÕúoÕO�\DUDUODQPD�KDNNÕQD�NDPX�RWRULWHOH�
UL�GÕúÕQGDNL� NLúLOHUFH�P�GDKDOH� HGLOPHVL�GXUXPXQGD�GHYOHWLQ�SR]LWLI� \�N�PO�O��
÷�Q�Q� NRUX\XFX�|QOH\LFL� YH� G�]HOWLFL� |GHYOHU� ELoLPLQGH� LNL\H� D\UÕODFD÷ÕQÕ� LIDGH�
HWPHNWHGLU��$ø+0¶H�J|UH�EX�GXUXPGD�6|]OHúPH¶\H�WDUDI�GHYOHWOHU��Lo�KXNXN�VLVWH�
PLQGH�P�ONL\HW�KDNNÕQÕQ� \DVDODU� WDUDIÕQGDQ� WDWPLQ� HGLFL� ELU� úHNLOGH� NRUXQPDVÕ�
QÕQ�J�YHQFH�DOWÕQD�DOÕQPDVÕ�YH�KDNNÕQD�P�GDKDOH�HGLOHQ�NLúLQLQ��JHUHNPHVL�GXUX�
PXQGD��PH\GDQD�JHOHQ�]DUDUÕQÕQ�JLGHULOPHVLQH�\|QHOLN�WDOHSOHU�GkKLO�ROPDN��]HUH�
KDNNÕQÕ�DUD\DELOHFH÷L�G�]HOWLFL�PHNDQL]PDODUÕQ�WHPLQ�HGLOPHVL�\�N�PO�O�÷��DOWÕQ�
GDGÕUODU��$ø+0�ELU�NDUDUÕQGD�úXQX�GHPHNWHGLU����³0DKNHPH����1R¶OX�3URWRNRO¶�Q�
���PDGGHVL�ED÷ODPÕQGD��P�ONL\HWWHQ�EDUÕúoÕO�ELU�úHNLOGH�\DUDUODQPD�KDNNÕQD�ELU�
P�GDKDOHQLQ�|]HO�ELU�NLúL� WDUDIÕQGDQ�JHUoHNOHúWLULOPHVL�GXUXPXQGD��'HYOHWLQ� Lo�
KXNXN�VLVWHPLQGH�P�ONL\HWLQ�NRUXQPDVÕQD�LOLúNLQ�SR]LWLI�ELU�\�N�PO�O�÷�Q�RUWD-
\D�oÕNWÕ÷Õ�NDQDDWLQGHGLU��+DNODUÕQ�NDQXQOD�\HWHULQFH�NRUXQGX÷X�YH�ELU�P�GDKD-
OHQLQ�PD÷GXUXQXQ��X\JXQ�ROGX÷XQGD��X÷UDGÕ÷Õ�KHUKDQJL�ELU�ND\ÕSOD�LOJLOL�RODUDN�
WD]PLQDW� WDOHS�HWPHN�GH�GDKLO�ROPDN��]HUH��KDNODUÕQÕ� VDYXQPD\D�oDOÕúDELOPHVL�
LoLQ�\HWHUOL�KXNXN�\ROODUÕQÕQ�VD÷ODQÕS�VD÷ODQPDGÕ÷Õ�DUDúWÕUÕOPDOÕGÕU��$\UÕFD��P�-
GDKDOHQLQ�FH]DL�QLWHOLNWH�ROGX÷X�GXUXPODUGD��EX�\�N�PO�O�N�D\UÕFD�\HWNLOLOHULQ�
HWNLQ�ELU�FH]D�VRUXúWXUPDVÕ�YH�X\JXQVD�NRYXúWXUPD�\�U�WPHVLQL�JHUHNWLUHFHNWLU�´

��� .RWRY�Y��5XV\D�.DUDUÕ��S������
��� %OXPEHUJD�Y��/LWYDQ\D�.DUDUÕ��S�����
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gWH�\DQGDQ�$ø+0��GHYOHWLQ�SR]LWLI�\�N�PO�O�NOHULQLQ�PDKL\HWL�YH�NDSVDPÕ�
QÕQ�ROD\ÕQ�VRPXW�NRúXOODUÕQD�J|UH�IDUNOÕODúDELOHFH÷LQL�G�ú�QPHNWHGLU����³'HY-
OHWLQ�SR]LWLI�\�N�PO�O�NOHULQLQ�QLWHOL÷L�YH�NDSVDPÕ�NRúXOODUD�ED÷OÕ�RODUDN�GH-
÷LúLU��'ROD\ÕVÕ\OD��gQHU\ÕOGÕ]�GDYDVÕQGD��EDúYXUDQÕQ�PDOODUÕQÕQ�ND\EÕ�� oRN�
WHKOLNHOL�ELU�GXUXP�NDUúÕVÕQGD�\HWNLOLOHULQ�EDUL]�LKPDOLQGHQ�ND\QDNODQPÕúWÕU��
%XQD�NDUúÕOÕN��GDYDQÕQ�|]HO�WDUDIODU�DUDVÕQGDNL�ROD÷DQ�HNRQRPLN�LOLúNLOHUOH�
LOJLOL�ROGX÷X�GXUXPODUGD��EX�W�U�SR]LWLI�\�N�PO�O�NOHU�oRN�GDKD�VÕQÕUOÕGÕU��%X�
QHGHQOH�0DKNHPH��6|]OHúPH¶\H�(N���1R�OX�3URWRNRO�Q����PDGGHVLQLQ��6|]OHú-
PHFL�'HYOHWOHUH�|]HO�NXUXOXúODUÕQ�ERUoODUÕQÕ�NDUúÕODPD�NRQXVXQGD�KHUKDQJL�
ELU� JHQHO� \�N�PO�O�N� \�NOHGL÷L� úHNOLQGH� \RUXPODQDPD\DFD÷ÕQÕ� ELUoRN� NH]�
YXUJXODPÕúWÕU�´� $ø+0¶H� J|UH� GHYOHWLQ� ROD\ÕQ� VRPXW� NRúXOODUÕQD� J|UH� VD÷OD�
PD�\�N�PO�O�÷��DOWÕQD�JLUGL÷L�G�]HOWLFL�|QOHPOHU��]DUDU�J|UHQ�WDUDIÕQ�KDNNÕQÕ�
VDYXQDELOPHVL� LPNkQÕ� WDQÕ\DQ� X\JXQ� \DVDO�PHNDQL]PDODUÕQ� ROXúWXUXOPDVÕQÕ�
LoHUPHNWHGLU�� ����1R�OX�3URWRNRO¶�Q����PDGGHVL�DoÕN�ELU�ELoLPGH�XVXOH� LOLúNLQ�
\�N�PO�O�NOHU�LoHUPHPHNWH�LVH�GH�EX�K�N�P��JHUHN�GHYOHWLQ�P�GDKLO�ROGX÷X�
X\XúPD]OÕNODUGD�JHUHNVH�LNL�|]HO�NLúL�DUDVÕQGDNL�X\XúPD]OÕNODUGD�GHYOHWH�XVXOH�
LOLúNLQ�\�N�PO�O�NOHU�\�NOHPHNWHGLU����³'HYOHWLQ�EHOLUOL�GXUXPODUGD�VD÷ODPD-
VÕ�JHUHNHELOHFHN�G�]HOWLFL�|QOHPOHUH�JHOLQFH��EXQODU�PD÷GXU�WDUDIÕQ�KDNODUÕQÕ�
HWNLOL�ELU�úHNLOGH�LOHUL�V�UPHVLQH�L]LQ�YHUHQ�X\JXQ�ELU�\DVDO�PHNDQL]PD�LoHULU��
��1R¶OX�3URWRNRO¶�Q����0DGGHVL�DoÕN�XVXOL�JHUHNOLOLNOHU�LoHUPHPHVLQH�UD÷PHQ��
EX�K�N�P�NDSVDPÕQGD�XVXOH�LOLúNLQ�SR]LWLI�\�N�PO�O�NOHULQ�YDUOÕ÷Õ�0DKNHPH�
WDUDIÕQGDQ�KHP�'HYOHW�PDNDPODUÕQÕ�LOJLOHQGLUHQ�GDYDODUGD�KHP�GH�\DOQÕ]FD�
|]HO�WDUDIODU�DUDVÕQGDNL�GDYDODUGD�NDEXO�HGLOPLúWLU��'ROD\ÕVÕ\OD��LNLQFL�NDWH-
JRUL\H�DLW�ELU�GDYDGD�0DKNHPH��'HYOHWOHULQ�JHUHNOL�XVXOL�J�YHQFHOHUL�VXQDQ�
DGOL�SURVHG�UOHUL�\HULQH�JHWLUPHNOH�\�N�PO��ROGXNODUÕQD�YH�GROD\ÕVÕ\OD�\HUHO�
PDKNHPHOHULQ�YH�PDKNHPHOHULQ�|]HO�NLúLOHU�DUDVÕQGDNL�KHUKDQJL�ELU�LKWLODIÕ�
HWNLOL�YH�DGLO�ELU�úHNLOGH�NDUDU�YHUPHVLQH�RODQDN�WDQÕGÕ÷ÕQD�NDUDU�YHUPLúWLU�´

gWH�\DQGDQ�$QD\DVDQÕQ����PDGGHVLQGH�WHPHO�KDNODUD�LOLúNLQ�J�YHQFH�DOWÕ�
QD�DOÕQPÕú�RODQ�KDNODUÕQ�JHUoHNWHQ�YH�HWNLOL�ELU�úHNLOGH�NRUXQDELOPHVL�\DOQÕ]�
FD�GHYOHWLQ�P�GDKDOHGHQ�NDoÕQPDVÕQD�ED÷OÕ�GH÷LOGLU��$QD\DVD¶QÕQ����PDGGHVL�
X\DUÕQFD�GHYOHWLQ�KDNODUÕQ�NRUXQPDVÕQD�LOLúNLQ�SR]LWLI�\�N�PO�O�NOHUL�GH�EX�
OXQPDNWDGÕU��%X�SR]LWLI�\�N�PO�O�NOHU�NLPL�GXUXPODUGD�|]HO�NLúLOHU�DUDVÕQGDNL�
X\XúPD]OÕNODU�GD�GkKLO�ROPDN��]HUH�KDNODUÕQ�NRUXQPDVÕ�LoLQ�EHOLUOL�WHGELUOHULQ�
DOÕQPDVÕQÕ�JHUHNWLUPHNWHGLU�

��� �.RWRY�Y��5XV\D�.DUDUÕ��S������
��� �.RWRY�Y��5XV\D�.DUDUÕ��S������
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%X�EDNÕPGDQ�$QD\DVD�0DKNHPHVLQLQ�oHúLWOL�NDUDUODUÕQGD�EHOLUOHGL÷L�LONHOHU�
úXQODUGÕU���

D��$QD\DVDQÕQ� ���PDGGHVL� GHYOHWLQ� WHPHO� DPDo� YH� J|UHYOHULQL� G�]HQOH\HQ�
$QD\DVDQÕQ����PDGGHVL\OH�ELUOLNWH�GH÷HUOHQGLULOGL÷LQGH�GHYOHWH�ELUWDNÕP�QHJD�
WLI�YH�SR]LWLI�\�N�PO�O�NOHU�\�NOHU��

E��$QFDN�KHPHQ�EHOLUWPHN� JHUHNLU� NL� ED]Õ� GXUXPODUGD� GHYOHWLQ� SR]LWLI� YH�
QHJDWLI�\�N�PO�O�NOHULQLQ�ELUELULQGHQ�D\UÕOPDVÕ�GD�P�PN�Q�RODPDPDNWDGÕU��
hVWHOLN�GHYOHWLQ�LVWHU�SR]LWLI�LVWHUVH�GH�QHJDWLI�\�N�PO�O�NOHUL�V|]�NRQXVX�ROVXQ�
X\JXODQDFDN�LONHOHU�GH�oR÷XQOXNOD�|QHPOL�|Oo�GH�EHQ]HúPHNWHGLU�

F��'HYOHWLQ�SR]LWLI�\�N�PO�O�NOHUL��KDNODUD�\DSÕODQ�P�GDKDOHOHUH�NDUúÕ�XVXOH�
LOLúNLQ�J�YHQFHOHUL�VXQDQ�\DUJÕVDO�\ROODUÕ�GD�LoHUHQ�HWNLOL�KXNXNVDO�ELU�oHUoHYH�
ROXúWXUPD��ROXúWXUXODQ�EX�KXNXNVDO�oHUoHYH�NDSVDPÕQGD�\DUJÕVDO�YH�LGDUL�PD�
NDPODUÕQ�ELUH\OHULQ�|]HO�NLúLOHUOH�RODQ�X\XúPD]OÕNODUÕQGD�HWNLOL�YH�DGLO�ELU�NDUDU�
YHUPHVLQL�WHPLQ�HWPH�VRUXPOXOXNODUÕQÕ�GD�LoHUPHNWHGLU��

G�� +DNODUÕQ� JHUoHNOHúWLULOPHVL� GR÷UXOWXVXQGD� GHYOHWH� WDKPLO� HWWL÷L� SR]LWLI�
\�N�PO�O�NOHU��GHYOHWLQ�NRUX\XFX�YH�G�]HOWLFL�|QOHPOHU�DOPDVÕQÕ�JHUHNWLUHELO�
PHNWHGLU��.RUX\XFX� |QOHPOHU� |UQH÷LQ�P�ONL\HWH�P�GDKDOH� HGLOPHVLQL� |QOH�
\LFL��G�]HOWLFL�|QOHPOHU� LVH�P�GDKDOHQLQ�HWNLOHULQL�JLGHULFL��GL÷HU�ELU� LIDGH\OH�
WHODIL�HGLFL�\DVDO��LGDUL�YH�ILLOv�WHGELUOHUL�NDSVDPDNWDGÕU�

H�� 3R]LWLI� \�N�PO�O�NOHU� NDSVDPÕQGD� GHYOHW�� \HWNL� DODQÕQGD� EXOXQDQ� W�P�
ELUH\OHULQ�|UQH÷LQ�\DúDP�KDNNÕQÕ�NDPX�J|UHYOLOHULQLQ��GL÷HU�ELUH\OHULQ�YH�KDW�
WD�NLúLQLQ�NHQGL�H\OHPOHULQGHQ�ND\QDNODQDELOHFHN�ULVNOHUH�NDUúÕ�NRUXPD�|GHYL�
�\DúDPÕ�NRUXPD�\�N�PO�O�÷���DOWÕQGDGÕU��6|]��HGLOHQ�NRUXPD�|GHYLQL�\HULQH�
JHWLULOHELOPHVL�LoLQ�GHYOHWLQ�EDúND�KXVXVODU�\DQÕQGD�ELU�NLúLQLQ�\DúDPÕQD�\|QH�
OLN�JHUoHN�YH�\DNÕQ�ELU�WHKOLNHQLQ�EXOXQGX÷XQXQ�NDPX�PDNDPODUÕQFD�ELOLQGL÷L�

��� 6HUSLO�.HULPR÷OX�YH�'L÷HUOHUL�%DúYXUXVX��%��1�����������������������0HKPHW�dHWLQND\D�YH�0DL�
GH�dHWLQND\D�%DúYXUXVX��%��1������������������������%LODO�7XUDQ�YH�'L÷HUOHUL�%DúYXUXVX������%��
1R������������������������0HKPHW�(OPDVFDQ�%DúYXUXVX��%��1�������������.�7��������������9HGDW�
2÷X]�%DúYXUXVX��%��1��������������.�7��������������6HODKDWWLQ�7XUDQ�%DúYXUXVX��%��1��������������
�����������7�UNL\H�(PHNOLOHU�'HUQH÷L�%DúYXUXVX��%��1������������������������(\\�S�%R\QXNDUD�
%DúYXUXVX��%��1������������������������2VPDQR÷OX�øQúDDW�(÷LWLP�*ÕGD�7HPL]OLN�+L]PHWOHUL�3HWURO�
hU�QOHUL�6DQD\L�7LFDUHW�/LPLWHG�ùLUNHWL�%DúYXUXVX��%��1������������������������+�VH\LQ�$N�%Dú�
YXUXVX��%��1������������������������=�OL\H�g]W�UN��%��1������������������������%HNLU�<DÕ]ÕFÕ�%Dú�
YXUXVX�>*.@��%��1�������������������������)DLN�7DUL�YH�6XOWDQ�7DUL�%DúYXUXVX��%��1��������������
�����������&DKLGH�'HPLU�%DúYXUXVX��%��1��������������.�7�������������0XUDW�2UoXQ�dDOÕú�%DúYX�
UXVX��%��1��������������.�7�������������$\GÕQ�.HVNLQ�%DúYXUXVX��%��1�������������.�7��������������
6XOWDQ�%XOXW�YH�'L÷HUOHUL�%DúYXUXVX��%��1��������������.�7��������������0XVWDID�dHWLQ�%DúYXUX�
VX��%��1�������������.�7��������������+LODO�(UGDú�%DúYXUXVX��%��1��������������.��7�������������
%DUÕú�$GÕJ�]HO�� %��1�� ������������.�7�� ���������� =LODQ�*�O�%DúYXUXVX��%��1�� ������������.�7��
�����������0XVWDID�ùHQR÷OX��%��1��������������.�7�������������$EGXO�.DGLU�hQO��%DúYXUXVX��%��1��
������������.�7��������������+��.��%DúYXUXVX��%��1��������������.��7�������������(PLQH�'R÷DQ�YH�
)LNUL�'R÷DQ�%DúYXUXVX��%��1��������������.�7��������������
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\D�GD�ELOLQPHVL�JHUHNWL÷L�GXUXPODUGD��J|UHYOLOHUL�DUDFÕOÕ÷Õ\OD�PDNXO�|Oo�OHU�oHU�
oHYHVLQGH�YH�WHKOLNHQLQ�JHUoHNOHúPHVLQL�|QOH\HELOHFHN�úHNLOGH�|QOHPOHU�DOPDVÕ�
KDWWD�|QFHGHQ�EHOLUOHQHELOLU�ELU�YH\D�GDKD�ID]OD�ELUH\LQ�\DúDPÕQD�\|QHOLN�ELU�
WHKGLW�V|]�NRQXVX�ROPDVD�ELOH�NLúLOHULQ�\DúDPÕQÕ�NRUXPDN�LoLQ�JHQHO�J�YHQOLN�
WHGELUOHUL�DOPDVÕ�JHUHNLU��%X�|GHY��ELUH\OHULQ�\DúDP�KDNNÕQÕQ�WHU|UGHQ�ND\QDN�
ODQDQ�ELU�WHKGLW�DOWÕQGD�ROGX÷X�GXUXPODU�LoLQ�GH�V|]�NRQXVXGXU�

I��%HOLUWLOPHVL�JHUHNLU�NL�$QD\DVD�0DKNHPHVL��KDNODUÕQ�LKODO�HGLOGL÷LQH�LOLú�
NLQ�úLNk\HWOHUL�GHYOHWLQ�QHJDWLI�YH�SR]LWLI�\�N�PO�O�NOHULQL�GLNNDWH�DODUDN�PDG�
GL� YH� XVXO� ER\XWODUÕ� EDNÕPÕQGDQ� D\UÕ� D\UÕ� LQFHOHPHNWHGLU�� gUQH÷LQ�'HYOHWLQ�
QHJDWLI�\�N�PO�O�÷���NDPXVDO�ELU�\HWNL\OH�J�o�NXOODQDQ�J|UHYOLOHULQ�NDVÕWOÕ�YH�
KXNXND�D\NÕUÕ�ELU�úHNLOGH�KLoELU�ELUH\LQ�\DúDPÕQD�VRQ�YHUPHPH�|GHYLQL��|OG�U�
PHPH�\�N�PO�O�÷���LoHULUNHQ�SR]LWLI�\�N�PO�O�N�KHP�KHU�W�UO��WHKOLNH\H�NDU�
úÕ�ELUH\OHULQ�\DúDP�KDNNÕQÕ�NRUXPD\Õ��\DúDPÕ�NRUXPD�\�N�PO�O�÷���KHP�GH�
ROD\ÕQ�QLWHOL÷LQH��\DúDP�KDNNÕQÕQ�NDVWHQ�LKODO�HGLOLS�HGLOPHGL÷LQH��ED÷OÕ�RODUDN�
FH]DL��KXNXNL�YH� LGDUL�QLWHOLNWH� VRUXúWXUPDODU�\�U�WHUHN�ROD\Õ� VRUXúWXUPD�YH�
JHUHNWL÷LQGH�LKODOH�X\JXQ�NDUúÕOÕN�JHOHQ�\HWHUOL�\DSWÕUÕPODUD�NDUDU�YHUPH��XVXO�
\�N�PO�O�÷���\�N�PO�O�÷�Q��LoHUPHNWHGLU��

J��3R]LWLI�\�N�PO�O�NOHU�PXWODN�ROPD\ÕS�EXQODUÕQ�QH�W�U�NRUX\XFX�YH�G�]HO�
WLFL�HGLPOHUL�NDSVDGÕ÷Õ�YH�EX�HGLPOHULQ�GHUHFHVL��KHU�VRPXW�ROD\ÕQ�NHQGL�NRúXO�
ODUÕ�LoLQGH�EHOLUOHQHELOLU�

K��.RUXPD�\�N�PO�O�÷�Q�Q�NDSVDPÕ�VRPXW�ROD\ÕQ�|]QHO�YH�QHVQHO�NRúXOODUÕ�
oHUoHYHVLQGH�EHOLUOHQPHVL�JHUHNPHNOH�ELUOLNWH�EXQXQ�GHYOHWH�� LGDUH�D\JÕWÕQÕQ�
LQVDQ�YH�PDOL�ND\QDNODUÕ\OD�NDUúÕODPDVÕQD�LPNkQ�EXOXQPD\DQ�ELUWDNÕP�|GHY�
OHU� \�NOHGL÷L�ELoLPLQGH�DQODúÕOPDVÕ�P�PN�Q�GH÷LOGLU��%X�ED÷ODPGD�NRUXPD�
\�N�PO�O�÷���NDPXQXQ�LQVDQ�YH�PDOL�ND\QDNODUÕQGDQ�VR\XW�ELU�ELoLPGH�KHU�
W�UO��P�GDKDOHQLQ�|QOHQPHVL�JHUHNWL÷L�úHNOLQGH�\RUXPODQDPD]��

L��.RUXPD�WHGELUL�DOPDNOD�|GHYOL�LGDUHQLQ�ROD÷DQ�LúOH\LúL�oHUoHYHVLQGH�DOD�
ELOHFH÷L� WHGELUOHUL� DOPDN� VXUHWL\OH� �o�QF�� NLúLOHU� WDUDIÕQGDQ� JHUoHNOHúWLULOHQ�
P�GDKDOHQLQ�|QOHQPHVLQLQ�P�PN�Q�ROGX÷X�LVWLVQDL�GXUXPODUGD�NRUXPD�\��
N�PO�O�÷�Q�Q�LKODOLQGHQ�V|]�HGLOHELOLU��%XQXQ�GÕúÕQGD��\HWNLOL�PDNDPODUGDQ�
ROD÷DQÕQ�|WHVLQGH�ELU�WHGELU�DOPDVÕ�EHNOHQPHPHOLGLU��%X�LWLEDUOD�|]HOOLNOH�DQL�
YH�|QJ|U�OHPH\HQ�P�GDKDOHOHUGH�ROGX÷X�JLEL�VRPXW�ROD\ÕQ�NRúXOODUÕQÕQ��GHY�
OHWLQ�|]HO�ELU�|QOHP�DOPDVÕQÕ�JHUHNWLUPHGL÷L�GXUXPODUGD��VR\XW�RODUDN�GHYOHWLQ�
NRUXPD�\�N�PO�O�÷�Q�Q�YDUOÕ÷ÕQGDQ�EDKLVOH�SR]LWLI�\�N�PO�O�÷�Q�LKODO�HGLO�
GL÷L�VRQXFXQD�XODúÕODPD]�

M�� g]HO� NLúLOHU� DUDVÕQGDNL� X\XúPD]OÕNODUGD� WDUDIODUÕQ� ELUELUOHUL\OH� oDWÕúDQ�
PHQIDDWOHUL�EXOXQDELOPHNWHGLU��'ROD\ÕVÕ\OD�WDUDIODUÕQ�NDUúÕ�NDUúÕ\D�JHOHQ�PHQ�
IDDWOHUL�oHUoHYHVLQGH�KDNODUÕQ�NRUXPDVÕ�LOH�\�N�PO��EXOXQDQ�GHYOHWLQ�PDGGL�
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YH�XVXOH�LOLúNLQ�SR]LWLI�\�N�PO�O�NOHULQL�\HULQH�JHWLULS�JHWLUPHGL÷L�GLNNDWH�DOÕ�
QDUDN�VRQXFD�YDUÕOPDOÕGÕU��%X�ED÷ODPGD�LON�RODUDN�EHOLUOL��XODúÕODELOLU�YH�|QJ|�
U�OHELOLU�ELU�NDQXQ�K�NP�Q�Q�PHYFXW�ROXS�ROPDGÕ÷Õ�LUGHOHQPHOLGLU�

N��%DúYXUXFXODUÕQ�KDNODUÕQÕ�NRUX\DFDN�YH�\HWHUOL�J�YHQFHOHU�VD÷OD\DFDN�KX�
NXNVDO�PHNDQL]PDODUÕQ�ROXúWXUXOXS�ROXúWXUXOPDGÕ÷Õ� LQFHOHQPHOLGLU��g]HO�NL�
úLOHULQ�KDNODUÕQÕQ�oDWÕúWÕ÷Õ�EX�JLEL�GXUXPODUGD�EXQODUGDQ�KDQJLVLQH��VW�QO�N�
WDQÕQDFD÷ÕQÕQ� WDNGLUL�NDQXQ�NR\XFX\D�YH�VRPXW�ROD\ÕQ�NRúXOODUÕ�J|]�|Q�QGH�
EXOXQGXUXODUDN�GHUHFH�PDKNHPHOHULQH�DLW�ELU�\HWNLGLU��%XQXQOD�ELUOLNWH�KHU�LNL�
WDUDIÕQ�PHQIDDWOHULQLQ�P�PN�Q�ROGX÷XQFD�GHQJHOHQPHVL�YH�V�UHFLQ�WDUDIODU�
GDQ�ELUL�DOH\KLQH�|Oo�V�]�ELU�VRQXFD�\RO�DoPDPDVÕ�JHUHNLU��0HQIDDWOHU�GHQJH�
VLQLQ�NXUXOPDVÕQGD�WDUDIODUGDQ�ELUL�DOH\KLQH�ELUH\VHO�RODUDN�DúÕUÕ�YH�ROD÷DQ�GÕúÕ�
ELU�N�OIHWLQ�\�NOHQPHVL�SR]LWLI� \�N�PO�O�NOHULQ� LKODOL� VRQXFXQX�GR÷XUDELOLU��
2OD\ÕQ�E�W�Q�NRúXOODUÕ�YH�WDUDIODUD�WDQÕQDQ�W�P�LPNkQODU�LOH�WDUDIODUÕQ�WXWXP�
YH�GDYUDQÕúODUÕ�J|]�|Q�QGH�EXOXQGXUXODUDN�PHQIDDWOHULQ�DGLO�ELU�úHNLOGH�GHQ�
JHOHQLS�GHQJHOHQPHGL÷L�GH÷HUOHQGLULOPHOLGLU�

O�� $QFDN� |]HOOLNOH� LQVDQ� GDYUDQÕúÕQÕQ� |QJ|U�OHPH]OL÷L�� |QFHOLNOHU� YH� ND\�
QDNODU�GH÷HUOHQGLULOHUHN�\DSÕODFDN�LúOHPLQ�YH\D�\�U�W�OHFHN�IDDOL\HWLQ�WHUFLKL�
GLNNDWH�DOÕQDUDN�SR]LWLI�\�N�PO�O�NOHU�\HWNLOLOHU��]HULQH�DúÕUÕ�\�N�ROXúWXUDFDN�
úHNLOGH�\RUXPODQPDPDOÕGÕU�

P��'HYOHWLQ�SR]LWLI�\�N�PO�O�NOHUL�NDSVDPÕQGD�DOPDVÕ�JHUHNHQ�NRUX\XFX�|Q�
OHPOHU�DUDVÕQGD�LGDUHQLQ�L\L�\|QHWLúLP�LONHVLQH�X\JXQ�KDUHNHW�HWPH�\�N�PO�O�÷��
GH�EXOXQPDNWDGÕU��ø\L�\|QHWLúLP�LONHVL��NDPX�\DUDUÕ�NDSVDPÕQGD�ELU�PHVHOH�V|]�
NRQXVX�ROGX÷XQGD�NDPX�RWRULWHOHULQLQ�X\JXQ�]DPDQGD��X\JXQ�\|QWHPOH�YH�KHU�
úH\GHQ�|QFH�WXWDUOÕ�RODUDN�KDUHNHW�HWPHOHULQL�JHUHNWLULU��%X�ED÷ODPGD�LGDUHOHULQ�
NHQGL�KDWDODUÕQÕQ�VRQXoODUÕQÕ�JLGHUPHOHUL�YH�ELUH\OHUH�\�NOHPHPHOHUL�JHUHNLU�

Q�� $\UÕFD� KDNODUÕQ� JHUHNWLUGL÷L� SR]LWLI� \�N�PO�O�NOHULQ� \HULQH� JHWLULOPHVL�
NDSVDPÕQGD� DOÕQDFDN� WHGELUOHULQ� EHOLUOHQPHVL� LGDUL� YH� \DUJÕVDO� PDNDPODUÕQ�
WDNGLULQGH� RODQ� ELU� KXVXVWXU��+DN� YH� |]J�UO�NOHULQ� J�YHQFH� DOWÕQD� DOÕQPDVÕ�
DGÕQD�SHN�oRN�\|QWHP�EHQLPVHQHELOLU�YH�PHY]XDWWD�G�]HQOHQPLú�KHUKDQJL�ELU�
WHGELULQ�\HULQH�JHWLULOPHVLQGH�EDúDUÕVÕ]�ROXQVD�ELOH�SR]LWLI�\�N�PO�O�NOHU�GL÷HU�
ELU�WHGELUOH�\HULQH�JHWLULOHELOLU�

Sonuç

øQVDQ�KDNODUÕQD�\|QHOLN�RODQ�ROD÷DQ�V|\OHP��KDNODUÕQ� LQVDQ�ROPD\OD� LoNLQ�
ROGX÷X�LGGLDVÕ��]HULQH�NXUXOXGXU��%XUDGDQ�KDUHNHWOH�EL]LP�J|U�ú�P�]H�J|UH�
EX�KDNODU�WHPHOGH�ED÷OD\ÕFÕ�RODQ�³LQVDQ�RQXUX´QX�NDSVDPDNWDGÕU��*HUoHNWHQ�
GH�GR÷XúWDQ�JHOHQ�LQVDQ�KDNODUÕQÕQ�WHPHOLQL�ROXúWXUDQ�LQVDQ�RQXUX�EL]LP�LoLQ�
EX�DQODPGD�QRUPDWLI�ELU�J�F��KDL]LGLU�
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øON�EDNÕúWD�³LQVDQ�RQXUX´QXQ�WHRULN�ELU�VDYXQPD\D�LKWL\DFÕ�\RNPXú�JLEL�J|�
U�QPHNWHGLU��=\VVHW¶LQ�EHOLUWWL÷L�JLEL���� ³LQVDQ�RQXUX´� VDGHFH� LQVDQ�KDNODUÕQÕ�
GL÷HU�KDN�YH�GH÷HUOHU�DUDVÕQGD�WDQÕPODPDN�LoLQ�NXOODQÕOPD]��D\QÕ�]DPDQGD�RQ�
ODUÕ�QRUPDWLI�RODUDN�KDNOÕ�oÕNDUPDPÕ]D�GD�L]LQ�YHULU��*HUoHNWHQ�GH�LQVDQ�RQXUX��
LQVDQ�KDNODUÕQÕQ��]HULPL]GHNL�ED÷OD\ÕFÕ�J�F�Q��D\GÕQODWÕU�

*HUoHN�ELU�GHPRNUDVLQLQ�WDUDIVÕ]�YH�QRUPDO�QRNWDVÕQGDQ�EDNÕOGÕ÷ÕQGD��GHY�
OHWLQ�LQVDQ�KDNODUÕ�LKODOOHUL�NXUDOGDQ�]L\DGH�LVWLVQDGÕU�YH�EX�QHGHQOH�LQVDQ�KDN�
ODUÕ� V|\OHPLQLQ�\DSÕOGÕ÷Õ�SHUVSHNWLIL�� \DQL�NODVLN� OLEHUDO�J|U�ú�� WHUVLQH�oHYLU�
PHQLQ���]DPDQÕ�JHOPLúWLU��%X�GR÷UXOWXGD�\DUJÕ�RUJDQODUÕQD��|UQH÷LQ�$ø+0�YH�
$QD\DVD�0DKNHPHVLQH�oRN�Lú�G�úPHNWHGLU��

$YUXSD�øQVDQ�+DNODUÕ�6|]OHúPHVLQLQ�LP]DODQPDVÕQGDQ�X]XQ�ELU�V�UH�VRQUD�
LQVDQ�KDNODUÕQÕQ�NRUXQPDVÕQD�LOLúNLQ�V|\OHP��úLPGL��GHYOHWLQ�EDúOÕFD�NRUX\XFX�
VX�YH�JDUDQW|U��RODUDN�KDUHNHW�HWWL÷L�$YUXSD�WDULKLQLQ�QRUPDOOHúWLULOPLú�ELU�G|�
QHPL�LoLQGH�\HU�DOPDNWDGÕU��%X�G|QHPOHU��LQVDQ�KDNODUÕQÕQ�VL\DVL�PDQLIHVWRODU�
GD�JLGHUHN�GDKD�ID]OD�WDQÕWÕOGÕ÷Õ�YH�\HUOHúLN�VWDW�OHULQLQ��KHP�K�N�PHWH�ED÷OÕ��
KHP�GH�K�N�PHWOHU�DUDVÕ��XOXVODUDUDVÕ�YH\D�K�N�PHW�GÕúÕ�LQVDQ�KDNODUÕ�|UJ�WOH�
ULQLQ�E�\�\HQ�IDDOL\HWOHUL\OH�ED÷ODQWÕOÕ�RODUDN�|QHPOL�IÕUVDWODU�GR÷XUPDNWDGÕU��
%X�DQD�DNÕP�LNOLPGH��GHYOHWLQ�YH�GROD\ÕVÕ\OD�KXNXNXQ�DoÕN�YH�WHPHO�LúOHYOHUL��
QRUPDO�ELU�EDúODQJÕo�QRNWDVÕ�VD÷ODPDN�LoLQ�\HQLGHQ�WDUWÕúÕOPDNWD��\HQLGHQ�NHú�
IHGLOPHNWH�YH�\HQLGHQ�LIDGH�HGLOPHNWHGLU��$oÕNoDVÕ�EX�V|\OHP�DQDOL]L�7�UNL\H�
LoLQ�GH�SHN�oRN�DQODP�LIDGH�HWPHNWHGLU��7�UNL\H¶GH�GH�LQVDQ�KDNODUÕQD�\|QHOLN�
LOJL�KHU�JHoHQ�J�Q�DUWPDNWD��\DúDP�SUDWL÷LQH�G|N�OPH\L�WDOHS�HWPHNWHGLU��

*HoPLúLQ�NDUPDúÕNOÕNODUÕQGDQ�ED÷ÕPVÕ]�RODUDN�\HWLúWLULOHQ�\HQL�QHVLO�NLúLOHU�
WDUDIÕQGDQ�LOHUL�V�U�OHQ�\HQL�QHVLO�LQVDQ�KDNODUÕ�LGGLDODUÕQD�\DQÕW�RODUDN��6|]�
OHúPH�YH�$QD\DVD��LQVDQ�KDNODUÕ�KDNNÕQÕQ�\DUDUODQPD�KDNNÕ�DQODPÕQD�JHOGL÷L�
WDP�DúDPDVÕQD�JHoPLúWLU��%X�EDNÕPGDQ�LQVDQ�KDNODUÕ��\DOQÕ]FD�GHYOHW�J|UHY�
OLOHUL�WDUDIÕQGDQ�LKODO�HGLOPHPHOHULQH�LOLúNLQ�ELU�KDN�GH÷LOGLU��'HYOHWOHU��NHQGL�
WRSUDNODUÕQGD�LQVDQ�KDNODUÕQÕ�NRUXPDN�YH�JDUDQWL�DOWÕQD�DOPDN�LoLQ�³GR÷DO´���
SR]LWLI�\�N�PO�O�NOHUH�VDKLS�RODUDN�DOJÕODQÕU��6|]OHúPH��GHYOHWH��ELUH\OHULQ�LQ�
VDQ�KDNODUÕQÕ��JHUHN�GHYOHWH�JHUHN�GL÷HU�|]HO�WDUDIODUÕQ�P�GDKDOH�H\OHPOHULQH�
NDUúÕ�DNWLI�RODUDN�NRUXPD�NRQXVXQGD�SR]LWLI�\�N�PO�O�NOHU�\�NOHU��(JHPHQOLN�
\HWNLVLQH� YH� \HWNLVL� GDKLOLQGHNL� W�P� IDDOL\HWOHUL� G�]HQOHPH� \HWHQH÷LQH� VDKLS�
ROGX÷X�|Oo�GH��LQVDQ�KDNODUÕ�|]HO�WDUDIODUFD�LKODO�HGLOGL÷LQGH�GH�GROD\OÕ�VRUXP�

��� $ODLQ�=\VVHW��The ECHR and Human Rights Theory��5RXWOHGJH��/RQGRQ�YH�1HZ�<RUN�������V����
��� 'LPLWULV�;HQRV��The Positive Obligations of the State under the European Convention of Hu-

PDQ�5LJKWV��5RXWOHGJH��/RQGRQ�YH�1HZ�<RUN�������V������
��� 'R÷DO�GL\RUX]��o�QN��EX�PDNDOHGH�RUWD\D�NR\PD\D�oDOÕúWÕ÷ÕPÕ]��oO��WLSRORML��VD\JÕ�J|VWHUPH��

NRUXPD��JHUoHNOHúWLUPH��\LQH�NLúLQLQ�VÕUI�LQVDQ�ROPDVÕQGDQ�LOHUL�JHOPHNWHGLU��
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OXOX÷X��GRNWULQ�JLEL�EL]�GH�PDNXO�RODUDN�DUWWÕUÕODELOHFH÷L�NDQDDWLQGH\L]��

%LUH\LQ�JHUHN�GHYOHW�JHUHN�GL÷HU�|]HO�NLúLOHU� WDUDIÕQGDQ�|]J�UO�NOHULQH�\|�
QHOLN�VDOGÕUÕODUD�NDUúÕ�NRUXQPDVÕQÕQ��|]HOOLNOH�PHGHQL�KXNXN�YH�FH]D�KXNXNX�
ROPDN��]HUH�KXNXNXQ�QRUPDO� LúOHYOHULQGHQ�ELUL�ROGX÷X��\DVDPD��\�U�WPH�YH�
\DUJÕ�PDNDPODUÕQÕQ�DVOL�ELU�J|UHYLQL�ROXúWXUGX÷X�GD�\DGVÕQDPD]��+XNXNXQ�EX�
LúOHYLQLQ��ELUH\LQ�'HYOHW�NDUúÕVÕQGDNL�KDNODUÕ�YH\D�GHYOHW�DGÕQD�KDUHNHW�HGHQ�
DMDQODUD�NDUúÕ�VDYXQPD�DUDoODUÕ�LODQ�HGLOPHGHQ�|QFH�GH�\�U�UO�NWH�ROGX÷X�YH�
EHOLUOL�ELU�LVWLNUDU�GHUHFHVLQH�XODúWÕ÷Õ�WDULKVHO�ELU�JHUoHNWLU���

6RQXo�RODUDN��SR]LWLI�\�N�PO�O�NOHULQ�EHQ]HUVL]OL÷L�� LQVDQ�KDNODUÕQÕQ�DNWLI�
RODUDN�NRUXQPDVÕQÕQ�úX�DQGD� WDOHS�HGLOPHVL�YH\D� LQVDQ�KDNODUÕ� VRUXQODUÕQÕQ�
ROGX÷X�ELOLQHQ�GXUXPODUGD�GHYOHW�PHNDQL]PDVÕ� WDUDIÕQGDQ�]DWHQ�VD÷ODQPDVÕ�
JHUHNWL÷LGLU��'DKD�GD�|QHPOLVL��EX�WDOHELQ�EDúODWÕFÕVÕ�GHYOHWLQ�VHoLOPLú��\HOHUL�
GH÷LO�� VÕUDGDQ�ELUH\OHUGLU��%X�KHVDED�J|UH��SR]LWLI�\�N�PO�O�NOHU�� LQVDQ�KDN�
ODUÕQÕQ� DNWLI� RODUDN� NRUXQPDVÕ� ELoLPLQGH� GHYOHWLQ� LúOHULQH� JHUoHN� DQD\DVDO�
|QFHOLNOHU� \�NOHU��6RNDN�G�]H\LQGH�EDVNÕ�� WRSOX�H\OHPOHU�� VLYLO� WRSOXP�JUXS�
ODUÕQÕQ�NDPSDQ\DODUÕ��ORELFLOLN�oDOÕúPDODUÕ�YH�PRGHUQ�NXUXPVDOODúPÕú�L]OHPH�
VLVWHPOHUL�JLEL�LQVDQ�KDNODUÕQÕQ�NRUXQPDVÕQÕ�VD÷ODPDQÕQ�GL÷HU�\ROODUÕ��ROD÷DQ�
YH�\DUDUOÕ�\ROODU�ROPD\D�GHYDP�HWPHNWHGLU����*HoHNWHQ�GH�VÕUDGDQ�ELUH\LQ��JH�
UHN�GHYOHWH�NDUúÕ� LOHUL� V�U�OPHVL�EDNÕPÕQGDQ�JHUHN�|]HO�NLúLOHULQ�HWNLOHúLPGH�
EXOXQGX÷X�ED÷ODPODUGD�LQVDQ�KDNODUÕQÕQ�NRUXQPDVÕQD�LOLúNLQ�DQD\DVDO� LGGLD�
DoÕVÕQGDQ��KXNXNL�RODUDN�ED÷OD\ÕFÕ�WHULPOHUOH��EDúODWÕFÕVÕ�RODUDN�RUWD\D�oÕNÕúÕ�
QÕQ��LQVDQOÕ÷ÕQ�VL\DVL�WDULKLQGH�ELU�SHN�oRN�|UQH÷L�EXOXQPDNWDGÕU�

dDWÕúPD�%H\DQÕ��<D]DU�KHUKDQJL�ELU�oÕNDU�oDWÕúPDVÕ�ELOGLUPHPLúWLU�

�

��� 3��9HJOHULV��³�µ7ZHQW\�<HDUV¶�([SHULHQFH�RI�WKH�&RQYHQWLRQ�DQG�)XWXUH�3URVSHFWV´��LoLQGH�Pri-
vacy and Human Rights��(G��$�+��5REHUWVRQ��0DQFKHVWHU�8QLYHUVLW\�3UHVV��0DQFKHVWHU�������
���±�����V������

��� ;HQRV��D�J�H���V����
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KAYNAKLAR
��%HLW]��&KDUOHV�5���7KH�,GHD�RI�+XPDQ�5LJKWV��2[IRUG�8QLYHUVLW\�3UHVV��2[IRUG�YH�1HZ�
<RUN�������

��%R\DU�� 2\D�� ³'HYOHWLQ� 3R]LWLI� <�N�PO�O�NOHUL� YH� 'ROD\OÕ� <DWD\� (WNL´�� LoLQGH� øQVDQ�
+DNODUÕ�$YUXSD�6|]OHúPHVL�YH�$QD\DVD��(G��6LEHO�øQFHR÷OX��%HWD�<D\ÕQODUÕ�����%DVNÕ��
øVWDQEXO�������������

��&ODSKDP��$QGUHZ��Human Rights in the Private Sphere��&ODUHQGRQ�3UHVV��2[IRUG��
�����

��&ODSKDP�� $QGUHZ��Human Rights: A Very Short Introduction�� 2[IRUG�8QLYHUVLW\�
3UHVV��2[IRUG�YH�1HZ��<RUN������

��&ULGJH��$QQLH�'HQWRQ�&ULGJH��³0DQ¶V�5LJKWV��RU��+RZ�:RXOG�<RX�/LNH�,W"�&RPSUL�
VLQJ�'UHDPV´�� LoLQGH�Human and Civil Rights: Essential Primary Sources��(G��.��
/HH�/HUQHU��%UHQGD�:LOPRWK�/HUQHU�YH�$GULHQQH�:LOPRWK�/HUQHU��7KRPVRQ�DQG�*DOH�
3XEOLVKLQJ��8��6��������������

��'HPERXU��0DULH�%HQHGLFWH��:KR�%HOLHYHV�LQ�+XPDQ�5LJKWV"��&DPEULGJH�8QLYHUVLW\�
3UHVV��1HZ�<RUN�������

��)HOGPDQ��'���Civil Liberties and Human Rights in Englanda and Wales��283�� ���
%DVNÕ��2[IRUG�������

��)UDQoRLV��-HDQ��$NDQGML�.RPEH��Positive Obligations under the European Conven-
tion on Human Rights��+XPDQ�5LJKWV�+DQGERRN�1R�����&RXQFLO�RI�(XURSH�������

��*UHHU��6WHYHQ��The European Convention on Human Rights��&DPEULGJH�8QLYHUVLW\�
3UHVV��&DPEULGJH�YH�1HZ�<RUN�������

��*ULIILQ�� -DPHV��On Human Rights�� 2[IRUG�8QLYHUVLW\� 3UHVV��2[IRUG� YH�1HZ�<RUN��
�����

��+DUULV��'��-���0��2¶%R\OH��(��3��%DWHV�YH�&��0��%XFNOH\��$YUXSD�øQVDQ�+DNODUÕ�6|]-
OHúPHVL�+XNXNX��dHY��0HKYHú�%LQJ|OO��.ÕOFÕ�YH�8ODú�.DUDQ��$YUXSD�.RQVH\L��$QNDUD��
�����

��/HWVDV�� *HRUJH��A Theory Interpretation of the European Convention on Human 
Rights��2[IRUG�8QLYHUVLW\�3UHVV��1HZ�<RUN�������

��0HUULOOV�� -��*���7KH�'HYHORSPHQW� RI� ,QWHUQDWLRQDO� /DZ�E\� WKH�(XURSHDQ�&RXUW� RI�
Human Rights��083��0DQFKHVWHU�������

��0RZEUD\��$��5���7KH�'HYHORSPHQW�RI�3RVLWLYH�2EOLJDWLRQV�XQGHU�WKH�(XURSHDQ�&RQ-
vention on Human Rights by the European Court of Human Rights��+DUW�3XEOLVKLQJ��
2[IRUG�������

��1DVK��.DWH��The Cultural Politics of Human Rights��&DPEULGJH�8QLYHUVLW\�3UHVV��1HZ�
<RUN�������

��6WUDPHU��.���European Human Rights Law��/HJDO�$FWLRQ�*URXS��/RQGRQ�������

��;HQRV��'LPLWULV��The Positive Obligations of the State under the European Conventi-
RQ�RI�+XPDQ�5LJKWV��5RXWOHGJH��/RQGRQ�YH�1HZ�<RUN�������

��9HJOHULV��3��� ³� µ7ZHQW\�<HDUV¶�([SHULHQFH�RI� WKH�&RQYHQWLRQ�DQG�)XWXUH�3URVSHFWV´��
LoLQGH� Privacy and Human Rights�� (G�� $�+�� 5REHUWVRQ�� 0DQFKHVWHU� 8QLYHUVLW\�
3UHVV��0DQFKHVWHU�����������±����

��=\VVHW�� $ODLQ��The ECHR and Human Rights Theory�� 5RXWOHGJH�� /RQGRQ� YH� 1HZ�
<RUN�������
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