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Uluslararast Hukuk Gorsel ve Tsitsel Kiitiiphanesi'nde yer alan
ders serisinden alinmustir. Bu ders serisinde yer alan
konusmalar, uluslararast hukuk alaninda taninmis hukukgular
tarafindan gergeklestirilmeleri ve wuzun yillara dayanan
birikimlerinin aktarilmasmna imkan sunmalar1 nedeniyle
uluslararas1 hukuk literatiiriine énemli bir katki sunmaktadir.
Calisma, Diane Marie Amann’in konusmasini Tiirkge literatiire
kazandirma amaciyla yapilmistir. Bunun ile birlikte
konusmanin transkripti ve terciimesinin uluslararasi hukuk
Ingilizce-Tiirkge alan diline katki da bulunmasi hedeflenmistir.

Amann, “Cocuk Haklari, Catisma ve Uluslararas1 Ceza
Yargilamas1” baglikli konusmasinda uluslararasi ¢ocuk hukuku
ile Ozellikle savas ve catisma durumlarinda c¢ocuklara karsi
islenen ve c¢ocuklarin maruz kaldig1 suglarla miicadeleye
yonelik  uluslararast  ¢abalar arasindaki etkilesimleri
incelenmistir. Konusmaci, once 1989 Cocuk Haklan
So6zlesmesinin kabuliine kadar olan siireci 6zetlemis, ardindan
uluslararasi insancil hukuk ve uluslararasi ceza hukukunda
¢ocuklara dair diizenlemelere yogunlasmistir. Son olarak gerek
uluslararas1 diizenlemeler gerekse uygulamalar gergevesinde
cocuklara karsi islenen ve c¢ocuklar: etkileyen uluslararas:
suglarin 6nlenmesi ve cezalandirilmasi yoluyla ¢ocuk haklarinin
giivence altina alinmasma yonelik c¢abalar degerlendirmistir.
Konusma 2019 yilinda kayit altina alinmistir ve konusma stiresi
41 dakikadir.

Anahtar Kelimeler: Cocuk Haklari, Uluslararast Ceza
Yargilamasi, Insancil Hukuk, Catisma, Cocuklari etkileyen veya
cocuklara karsi islenen suglar.

Abstract

This study includes the transcript and translation of Diane
Marie Amann's speech titled “Children's Rights and
International Criminal Justice”. The speech is taken from the
lecture series in the United Nations' Audio-Visual Library of
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International Law. The speeches in the lecture series make an
important contribution to the international law literature, as
they are delivered by well-known lawyers in the field of
international law and allow the transfer of their long-standing
knowledge. The study was carried out in order to bring Diane
Marie Amann's speech to Turkish literature. In addition to this,
it is aimed that the transcript and translation of the speech will
contribute to the English-Turkish language of international law.
In her speech titled “Children's Rights, Conflict and
International Criminal Justice”, Amann examined the
interactions between international children law and
international efforts to combat crimes against and exposed to
children, especially in situations of war and conflict. The speaker
first summarized the process up to the adoption of the 1989
Convention on the Rights of the Child, and then focused on the
regulations regarding children in international humanitarian
law and international criminal law. Finally, it is evaluated the
efforts to secure children's rights through the prevention and
punishment of international crimes committed against and
affecting children within the framework of both international
regulations and practices. The speech was recorded in 2019 and
its duration is 41 minutes.

Keywords: Children rights, international Criminal Justice,
humanitarian law, conflict, international crimes committed
against and affecting children.

I Transkript Edilmis Metnin Cevirisi

Merhaba, benim adim Diane Marie Amann. Emily ve Ernest
Woodruff Uluslararasi Hukuk Kiirsiisiindeyim ve Georgia
Universitesi Hukuk Fakiiltesi Dean Rusk Uluslararast Hukuk
Merkezi es direktOriiyiim. Bugiin sizinle cocuk haklari, catisma
ve uluslararasi ceza yargilamasi konusunda konugmaktan
biiylik mutluluk duyuyorum.
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Cocuklar silahli catisma ve diger asir1 siddetin var oldugu
savag zamaninda benzersiz zararlara maruz kalmaktadirlar. Bu
donemlerde onlar ister bebek ister kiiciik ¢ocuk veya geng
olsunlar, en savunmasiz kisiler arasindadirlar. Cocuklar
beslenme, bakim ve barinma nedeniyle dogal olarak yetiskinlere
bagimlidirlar, bu nedenledir ki ebeveynlerinin veya diger yasal
temsilcilerinin ~ 6ldiirtilmesi  6zellikle onlar1 daha fazla
etkilemektedir. Ayni sey, evlerinin yikilmasi veya ¢evrelerinden
uzaklastirilmalari, egitim ve saglik hizmetleri gibi temel
ihtiyaclardan yoksun birakilmalar1 baglaminda gegerlidir.
Cocuklarin  kendileri de elbette bu siddet ortaminda
oldiiriilebilmekte, hayatta kalanlar ise bir sekilde yasamda var
olma miicadelesi vermektedirler. Bazi ¢ocuklar ise insan ticareti
veya baska bir gesit somiiriiye kurban gitmektedir. Bazilari,
catismaya dahil olmalarmnin gerektigi ve dahasi cinsel ya da
bagka tiirlii fiziksel saldirilara maruz kaldiklar: silahli gruplarm
eline gecebilmektedirler. Soykirim” (genocide) terimini bulan
hukukcu Raphael Lemkin, “cocuk magdurun kalict psikolojik
yaralanmas: ve normal gelisiminin durdurulmas: soykirinmin belki de
en sok edici ve trajik sonucudur” demektedir. Lemkin'in gozlemi,
savas suglari, insanliga karsi suglar ve saldir1 sugu gibi diger
uluslararasi suglar1 da kapsamaktadir.

“Cocuk Haklari, Catisma ve Uluslararasi Ceza Yargilamas1”
basliklt bu konusma, uluslararast ¢ocuk hukuku ile ¢ocuklara
kars1 islenen ve ¢ocuklarin maruz kaldig suglarla miicadeleye
dair uluslararasi ¢abalar arasindaki etkilesimleri inceleyecektir.
Bu alandaki iki doniim noktas1 olaya isaret eden bu ayda, bu
konusmay1 yapmak benim igin 6zel bir onurdur. Birincisi, bu ay
Birlesmis Milletler’in bir iiye devleti disinda biitiin iiyelerinin
taraf oldugu kapsamli bir anlasma olan Cocuk Haklarina Dair
Sozlesme'nin 30. y1l doniimii olmasidir. Ikincisi, yine bu ayda,
Uluslararast Ceza Mahkemesi (UCM) tarafindan bir savas
agasina, ¢ocuk askerlerin silah altina alinmasi ve kullanilmasi,
silahl1 grubuna dahil baz1 ¢ocuklara tecaviiz edilmesi ve onlarin
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cinsel kolelestirilmesi de dahil olmak {tizere, bir dizi suctan
hiikiim giydirilerek otuz yil hapis cezas1 verilmesidir. Bu
yildoniimii ve UCM'nin hiikmii, bu konusma igin referans
niteligi  tasimaktadir. Oncelikle, 1989 Cocuk Haklari
Sozlesmesi'nin kabuliine yol agan gelismelerin ve ¢ocuk
haklarinin tizerinde duracagim. Ardindan, birbiriyle baglantili
iki hukuk alani olan uluslararasi insancil hukuk ve uluslararasi
ceza hukuku alanindaki paralel gelismeleri anlatacagim. Cocuk
haklar1 s6zlesmesi ve basta UCM Roma Statiisii olmak tizere
diger belgelerin ilgili hiikiimlerini inceledikten sonra, cocuklara
kars1 islenen ve c¢ocuklar1 etkileyen uluslararas: suglarin
onlenmesi ve cezalandirilmasi yoluyla ¢ocuk haklarinin
giivence altina alinmasina yonelik cabalar1 degerlendirerek
konusmami sonlandiracagim.

Izninizle, 1989'dan once cocuk haklarindaki gelismelere
dair konu ile basglayayim. Cocuklar1 en kotii savas
istismarlarindan koruma normunun etkileyici bir ge¢misi
bulunmaktadir. Hugo Grotius, 1625 yilindaki “Savas ve Barig
Yasas1” isimli incelemesinde, antik Romali filozof Seneca'nin ¢cok
uzun zaman Once savasin ylriitiilmesiyle ilgili olarak “cocugu
yasidan, kadimi cinsiyetinden dolayr mazur goriin” dedigini
belirtmektedir. Bu soziin ge¢misi birinci ytizyila dayaniyor olsa
da c¢ocugun korumasi normunun uluslararasi ceza hukuku
sozlesmelerinde yer almasi icin neredeyse bin yil geg¢mesi
gerekecekti. Nitekim, uluslararasi ¢ocuk haklar1 genel olarak
20.ytizylla kadar taninmamisti bile. Bu tiir ilk tanimalar,
devletlerin Milletler Cemiyeti olarak bilinen uluslararas: orgtitii
kurduklar: I. Diinya Savasi’'ndan sonra gergeklesmistir. 1924'te
Cemiyet Genel Kurulu, “biitiin uluslarin erkek ve kadinlarinin
insanligin en iyisini cocuga bor¢lu oldugunu” deklere eden,
¢ocuklarin tiim temel ihtiyaglarimin karsilanmasini, sikintili
zamanlarda yardim alan ilk kisiler olmalarmi, her tiirlii
sOmdiriiye karst korunmalarini temin etmeyi gorev olarak kabul
ettikleri Cenevre Cocuk Haklar1 Bildirgesi'nin kabul etmislerdir.



546 ASBU Hukuk Fakiiltesi Dergisi (2023/1)

II. Diinya Savagindan sonra, Milletler Cemiyeti'nin yerini
yeni bir uluslararasi orgiit olan Birlesmis Milletler almistir. BM,
ivedilikle ve tiim belgelerinde olmamakla birlikte, gocuklar
hususunu ele almistir. Gergekte, kurulus antlasmasi olan 1945
Birlesmis Milletler Sarti ¢ocuklara dair higbir ifade
icermemekteydi. Ancak, 1948'de BM Genel Kurulu, ¢ocuk
haklarmi ve korumasini gelistirmeye yardima olan iki belgeyi
onaylamugtir. Biri, bu konusmada daha sonra deginecegim
Lemkin'in katkida bulundugu Soykirim S6zlesmesidir. Digeri,
cocuklara dair bir dizi atif iceren Insan Haklar1 Evrensel
Bildirgesi'dir. Bildirgede diizenleme “anne ve cocuk ozel ihtimam
ve yardim gorme hakkina sahiptir” ile baglamis ve “biitiin cocuklar,
evlilik i¢inde veya disinda dogmus olsalar da ayni sosyal korumadan
yararlamr” ile bitirilmistir. Acgik¢a gilivence altina alman
korumalar arasinda egitim hakk: da bulunmaktadir ve ayrica bu
hakkin en azindan ilk ve temel safhalarda ticretsiz olarak
saglanmas1 ongoriilmiistiir.

On yil sonra, 1959'da Genel Kurul, yeni bir ¢ocuk haklar:
bildirgesini kabul etmistir. Bu bildirge ¢ocuk ve anne igin yine
0zel korumalar talep etmis ve c¢ocugun egitim hakkini da
savunmustur. Ayrica, ¢ocugun saghgma, egitimine ve
esenligine engel olan cocuk isciligini yasaklamigtir. 1959
Bildirgesi ayrica ¢ocuklarin yardim igin ilk sirada olmasim
zorunlu kilmis ve c¢ocuklarin somiiriiye karst korunmasi
gerektigini vurgulamistir. Son olarak, Bildirge, ¢ocugun
“anlayis, hosgorii, insanlar arasi dostluk, baris ve evrensel kardeslik
ortaminda, enerji ve yeteneklerinin diger insanlarin hizmetine
sunmast gerektigi bilinciyle yetistirilmesi” gerektigini ilan etmistir.
BM Genel Kurulu 1974'te bir bagka bildirgeyle devam etmistir.
Bu bildirge ise ozellikle acil ve silahli ¢atisma zamanlarinda
¢ocuklar1 ve kadinlar: korumay1 amaglamaktadir.

Simdi, hepsi birlikte ele alindiginda, bu bildirgeler 6nemli
bir ahlaki agirlik tasimakta idi. Bagka bir deyisle, bunlarin
onemli bir anlami bulunmaktayd: ancak devletler bunlara
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uluslararasi hukuktan kaynakli uymak zorunda degildi ve ne
devletlerin ne de insanlarin bildirge hiikiimlerini ihlal etmekten
sorumlu tutulmasi miimkiindii. Bu durum 20 Kasim 1989'da BM
Genel Kurulu, Cocuk Haklarma Dair Sozlesmeyi kabul ettiginde
degismeye baslamistir. Bu s6zlesme hemen ertesi yil yiirtirliige
girmis, zamanla, bir dizi gelisme ile de gliclendirilmistir.
Bunlardan biri, S6zlesme'nin izleme organi olan Cocuk Haklar1
Komitesi'nin ¢alismalaridir. Digeri, sozlesmeye eklenen istege
baghh ¢ protokoliin veya bagh anlagsmalarin yirirlige
girmesidir. Bir digeri ise 1990 Afrika Cocuk Haklar1 ve Refahi
Sarti ve ayrica 2000 Avrupa Birligi Temel Haklar Sarti gibi
bolgesel belgeler uyarinca yapilan ¢alismalardir.

1989 Cocuk Haklar1 Sozlesmesi'nin kendisine gelince,
bugiin Amerika Birlesik Devletleri hari¢ tiim BM iiye devletleri,
Vatikan, Filistin Devleti de dahil olmak {izere s6zlesmenin 196
tarafi vardir. Sozlesme, neredeyse evrensel olarak kabul gormesi
ve kapsamli igerigi sayesinde, son 30 y1l boyunca ¢ocuk haklar1
ve c¢ocuklarin korunmasina iliskin 6nde gelen kiiresel bir
sozlesme olarak hizmet etmistir. Bu nedenle, 1989
Sozlesmesi'nde devletler, daha 6nceki bildirilerde vaat ettikleri
0zel bakim ve destegi cocuklara saglamakla kendilerini
yukiimli kilmiglardir. Cocuk Haklar: Komitesi, S6zlesmenin 54
maddesini dort genel ilkeye ayirmigtir. Belirtmek gerekirse,
bunlardan birincisi, ayrim gozetmeme, yani devletler hicbir
ayrim gozetmeksizin ¢ocuk haklarini korumali ve saglamalidir.
Ikincisi, iistiin yarar, yani devletler, cocugu etkileyen tiim
eylemlerde cocugun {istiin yararini birincil deger olarak ele
almalidir. Ugi‘mciisﬁ, hayatta kalma, yani devletler, gocugun
dogustan gelen yasama ve hayatta kalma haklarini saglamalidur.
Dordiinciisii, katilim veya bazen buna “temsiliyet” denilmekte,
yani devletler, ¢ocugun kendisini ilgilendiren konularda
goriislerini ozglirce ifade etme hakkimi ¢ocugun yasina ve
olgunluguna gore saglamalidir.
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Birazdan Cocuk Haklar1 S6zlesmesi'nin ¢ocuklara ve silahli
catismalara iliskin birka¢ hiikmiinden bahsedecegim. Ancak
once, ilgili alt dallar olan- uluslararasi insancil hukuka ve
uluslararasi ceza hukukuna iliskin bazi hukuki gelismelerin
izini stirmeme izin verin. Birinci Diinya Savas1 Avrupa'da patlak
verdiginde bile, elestirmenler bu savasin savunmasiz kisilere
ozgii verdigi zararin altin1 gizmistir. 1915'te, daha sonra Nobel
Barig Odiili'nti kazanacak olan Jane Addams, tiim kadmlar
adina, bu tiir bir zarara riza gostermeyi reddetmistir. Kadinlarin
ozellikle ¢ocuklarin gelecegi konusunda endiseli oldugunu
yazan Addams, “Savasin iizerimize vyiikledigi yarali ve sakat
erkeklerin, yoksulluk ceken kadinlarin ve yetimlerin yiikiinii protesto
etmemeye artik tahammiil edemeyiz” uyarisinda bulunmustur.

Bununla birlikte, bu yiice ideallerin uluslararasi ceza
hukukunun yasaklarina gevrilmesi igin baska bir diinya savasi
gerekecekti. O zaman bile siireg yavasti, 6rnegin 1940'larin
ortalarindaki Niirnberg ve Tokyo Uluslararasi Askeri
Mahkemelerin statiilerinde ¢ocuklardan s6z edilmemistir.
Bununla birlikte, bunlar ve II. Diinya Savasi sonrasinda kurulan
diger mahkemelerde verilen kararlar, savasta aci c¢eken
¢ocuklarin tarihsel kayitlarini olusturmus ve bdylece daha
sonraki gelismeler igin zemin hazirlamistir. Bir bagka gelisme de
1949'da devletlerin savasta magdurlarin korunmas: igin
Cenevre Sozlesmelerini kabul etmeleriyle gerceklesmistir. Bu
dort s6zlesmenin sonuncusu, silahli ¢atisma sirasinda ve isgal
altinda bebeklerin ve diger ¢ocuklarin teshisinin, egitiminin,
sagliginin ve esenliginin teminini amaclayan ¢ok sayida hitkiim
icermektedir. Uzerinde duracagim iizere, séz konusu rejim
1977'de Cenevre Sozlesmelerine iki protokol daha eklenerek
gliclendirilmistir.

1990'larin basinda, Niirnberg siirecinden on yillar sonra
devletler, uluslararasi ceza sorumlulugunu, uluslararasi suglari
ozellikle soykirim, savas suglarimi ve insanhiga karsi suglari
onleme ve cezalandirma aract olarak yeniden giindeme
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getirmislerdir. Ruanda ve Eski Yugoslavya ile ilgili ilk
uluslararasi ceza mahkemeleri, cinsel siddet ve cinsiyete dayali
siddet konusunda igtihatlara onciiliik etmistir. Bununla birlikte,
(bu mahkemeler) c¢ocuklara karst islenen veya g¢ocuklar:
etkileyen suglar tizerinde durmamuslardir. Ancak bu durum,
1996'da Grasa Michelle tarafindan BM raporunun yayinlanmasi
ve basta Bat1 Afrika, Asya ve Latin Amerika olmak {izere diinya
genelinde savaslara yardim eden kiiciik ¢ocuklarin yayginligina
iliskin haber raporlarinin eglik etmesiyle birlikte degismeye
baslamistir.

UNICEF gibi uluslararasi kuruluslar, ¢ocuk alaninda gesitli
gruplar olusturmak {izere sivil toplum orgiitleriyle bir araya
gelmistir. Bu savunma ittifaki, ¢ocuklar ile ilgili 6zel hiikiimlerin
iki 6nemli uluslararasi ceza hukuku belgesine dahil edilmesini
tesvik etmeye yardimci olmustur. Birincisi 1998 Roma
Uluslararas1 Ceza Mahkemesi Statiisti ve ikincisi 2002 Sierra
Leone Ozel Mahkemesi Statiisii’diir. Her iki statii de cocuklarin
silahli kuvvetlerde ve silahli gruplarda goniillii ya da zorunlu
silah altina alinmasi ve kullanilmasiyla ilgili savas sugu
kovusturmalarima yetki vermistir. Dahasi, Sierra Leone Ozel
Mahkemesi kiz c¢ocuklarinin istismarinin ve kagirilmasinin
cezalandirmasi ile yetkilendirilmistir. Mahkeme 15 yagina kadar
olan kisileri kovusturma yetkisine sahip olmasimna ragmen hicbir
cocuk bu mahkeme tarafindan yargilanmamugtir.

“Bu  yiizyil boyunca milyonlarca ¢ocuk, kadin ve erkegin
insanligin vicdanin derinden sarsan, hayal edilemez vahsetin kurban
oldugunun bilincinde” ifadeleri ile kiigiiklere yonelik endisenin
kendini 6nsozde sergiledigi Roma Statiisiine gelince, taslagi
hazirlayanlar UCM'yi “mevcut ve gelecek mnesiller adina”
kurduklarini ilan etmislerdir. Statii, taraf devletlerin kadinlara
ve ¢ocuklara yonelik siddet konusunda hukuki deneyime sahip
yargiclarin gorevlendirilmesi ihtiyacinin dikkate alinmasi
gerektigini ongormektedir. Ayrica, UCM savcisina, ¢ocuklara
yonelik siddet de dahil olmak iizere belirli konularda hukuki
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deneyime sahip 6zel danismanlar atama yetkisi de vermektedir.
Ek hiikiimler, UCM yetkililerine ¢ocuk magdurlarin ve ¢ocuk
taniklarin ihtiyaglarmni karsilama talimati vermistir.

Sierra Leone Ozel Mahkemesi Statiisii’niin aksine, Roma
Statiisti, UCMnin atili sugun islendigi sirada 18 yasin altinda
olan herhangi bir kisiyi kovusturmasmi yasaklamigtir.
Cocuklara verilen zararla ilgili endiseler, en belirgin sekilde
UCMMin yarg: yetkisi igindeki suglarin siralamasinda ortaya
cikmaktadir. Tk cekirdek su¢ olan soykirim, 1948 Soykirim
Sucunun Onlenmesi ve Cezalandirilmas: Sozlesmesi'ndeki
tanimin aynisidir. Buna gore, Roma Stattisii ulusal, etnik, 1rki ya
da dini bir grubu kismen veya tamamen yok etmek amaciyla
gerceklestirilen hem grup iginde dogumlar1 6nlemeye yonelik
onlemler almay1 hem de grup igindeki ¢ocuklar: zorla bir bagka
gruba nakletmeyi diizenlemektedir. Ikinci temel sug¢ olan
insanlia karst suglarin cocuklara 6zgii bir bileseni ¢ocuk
ticaretiydi ve herhangi bir sivil niifusa yonelik yaygmn veya
sistematik  bir saldirmin  pargasi olarak islendiginde
kolelestirmeye es sayilmaktadir. Sanigin, magdurun yasmin
kiigiik olmasi nedeniyle, uluslararas1 hukuka aykiri1 olarak
kasten ve agir bicimde temel haklarindan yoksun birakma
eylemi gerceklestirdiginin iddia edilmesi halinde, insanliga
kars1 suglardan zuliim suglamasi da ayni sekilde ¢ocuga 6zgii
olabilmektedir. Ayrica Roma Statiisii'niin 6nsoziinde ¢ocuklari
ve gelecek nesilleri ciddi sekilde etkileyen ¢ok sayida sug
siralanmigtir. Bunlar arasinda cinsel kolelik, zorla hamilelik ve
zorla kisirlastirma insanliga karsi suglar veya savas suglari
olarak ve okullara ve hastanelere yapilan saldirilar ise savas
suglar1 olarak sayilabilir. Son olarak, Roma Statiisii, Sierra
Leone'deki muadili gibi, ¢ocuklar1 zorunlu veya gontiillii askere
alma, askere yazilma veya onlar1 catismalara aktif olarak
katilmaya zorlamak gibi savas suglarina kovusturma ve
cezalandirma yetkisi vermistir. Sierra Leone Statiisii'nde sugun,
zorla askere alma, yazilma ve kullanma yerine askere alma ve
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kullanma olarak biraz farkli ifade edildigini soylemeliyim. Tim
bu gelismeler goz oniine alindiginda, belirgin bir sekilde 2000
sonrasi uluslararasi ceza hukukunda ¢ocuklara karsi islenen ve
¢ocuklari etkileyen suglarin 6ne ¢ikmasi biraz stirpriz olmustur.
Bunu birazdan inceleyecegiz ama 6nce temel antlasmalar olan
1989 Cocuk Haklar1 Sozlesmesi ve 1998 Roma Statiisti’'niin temel
hiikiimlerine bakalim.

Cocuk Haklar1 Sozlesmesi, silahli ¢atismanin  6zel
baglamina iki madde hasretmistir. 39. madde catisma sona
erdikten sonra c¢ocugun iyilestirilmesini Ongormektedir.
Maddede “Taraf Devletler, her tiirlii ihmal, somiirii ya da suiistimal,
iskence ya da her tiirlii zalimce, insanlik dist veya asagilayict muamele
ya da ceza uygulamas: ya da silahli catisma magduru olan bir cocugun,
bedensel ve ruhsal bakimdan sagliina yeniden kavusmas: ve yeniden
toplumla biitiinlesebilmesini temin icin uygun olan tiim Onlemleri
alirlar. Bu tiir sagliga kavusturma ve toplumla biitiinlestirme,
cocugun sagligimi, ozgiivenini ve sayginligin gelistirici bir ortamda
gerceklestirilir.” denilmektedir. 38. madde ise, savas devam
ederken ¢ocugu korumay: amaglamaktadir. Madde sunlari
ongormiistii. Birinci fikrada “Taraf Devletler, silahli ¢atisma
halinde kendilerine uygulanabilir olan uluslararas: insancil hukukun,
cocuklara iliskin kurallarina uymak ve uyulmasini saglamak
yiikiimliiliigiinii tistlenirler.” Ikincisi olarak, “Taraf Devletler 15
yasmdan kiigiiklerin ¢catismalara dogrudan katilmamas: icin uygun
olan biitiin onlemleri alirlar.” Ugﬁncﬁ olarak, “Taraf Devletler,
ozellikle 15 yasina gelmemis cocuklari askere almaktan kagimirlar.
Taraf Devletler, 15 ila 18 yas arasindaki cocuklarin silah altina
alinmalar: gereken durumlarda, onceligi yasca biiyiik olanlara vermek
icin ¢aba gosterirler.” Dordiincti olarak, “Silahli ¢catismalarda sivil
halkin korunmasina iliskin uluslararast insancil hukuk kurallar
tarafindan  ongoriilen  yiikiimliiliiklerine uygun olarak, Taraf
Devletler, silahli catismadan etkilenen c¢ocuklara koruma ve bakim
saglamak amaciyla miimkiin olan her tiirlii onlemi alirlar.”
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Bu ifadelerle s6zlesme, halk dilinde “cocuk asker” olarak
bilinen olguyu kmayan ilk ¢ocuk haklar1 belgesi olmustur.
Bununla birlikte, kapsami1 sinirliydi, yani devletin ¢ocuklarin
askere almmmasma izin vermeme yiikiimliligi, yalnizca
devletin kendi silahli kuvvetlerini kapsamaktaydi. Bu nedenle,
sozlesmeye gore devletler ¢ocuklari, kendi topraklar: icinde
faaliyet gosterebilecek isyanci gruplar tarafindan askere
alinmasidan korumakla ytiikiimlii degildi. Bu, 1997 yilinda ilan
edilen, Cenevre Sozlesmelerinin, sozlesmenin kendisi gibi
Uluslararas: Kizilhag Komitesi himayesinde kabul edilen, iki ek
protokolii ile biraz c¢elismekteydi. Devletler arasindaki
catismalara iliskin Birinci Ek Protokolln 77.2. maddesinde,
uluslararas1 catismadaki taraflarin; 15 yasim1 doldurmamais
¢ocuklarin ¢atismalarda dogrudan yer almamalar1 igin miimkiin
olan tiim Onlemleri almalar1 ve oOzellikle de onlar1 silahl
kuvvetlerine almaktan kag¢mnmalar1  gerektigine iliskin
diizenleme yer almaktaydi. Bu ifade 38. maddeden biraz
farklidir ve aslinda Cocuk Haklar1 Sozlesmesi'ndeki benzer
hiikiimden daha genis olarak yorumlanabilir.

Daha genis olani, i¢ silahli ¢atismalar1 veya i¢ savaslar
kapsayan Ikinci Ek Protokol idi. Tkinci Ek Protokol, bakim ve
yardim kapsaminda c¢ocuklara belirli agik giivenceler
icermektedir. Ik olarak, madde 4.3/c’de “15 yasim doldurmamig
cocuklarin ne silahli kuvvetlere ne gruplara almmmalarina ne de
catismalara katilmalarima izin verilir.” Ikincisi, madde 4.3/d’ de “Bu
maddenin 15 yagini doldurmanug cocuklara getirdigi ozel koruma alt
paragraf c hiikiimlerine ragmen, ¢atismalara dogrudan katilmalar: ve
yakalanmalart durumunda kendilerine uygulanacaktir.” Tkinci Ek
Protokol "iin askere alma yasagmin silahli gruplara ve silahl
kuvvetlere kadar genisletiimesi hem net hem de cocuklari
kullanma yasagiyla agik bir sekilde baglantili olmus; 6zel
korumalari ifade etmesi de ¢ocuklarin ihtiyaclarina daha fazla
dikkat gosterilmesini vaat etmistir.
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Simdi, bu 6zel hiikiimlerle ilgili bagka bir noktay: giindeme
getirmek i¢in biraz yas meselesinden bahsetmek istiyorum. 1989
Sozlesmesi, en yiiksek yarar icin bir gocugun 18 yasin altindaki
herkes oldugunu 6ngormiistiir; ancak ¢ocuk askerligine karsi
0zel koruma amaciyla, yas smirin 15 yasin altina diistirmiistiir.
Aymust her iki ek protokol icin de gegerlidir, ancak belirttigimiz
gibi, 15 ila 18 yas arasindaki cocuklarin silah altina alinmasiyla
ilgili olarak, Tkinci Ek Protokol, taraf devletlerin yast biiyiik
olanlar silah altina alma sirasinda oncelik vermesini gereklilik
haline getirmistir. Buna ragmen, sivil toplumdaki bir¢ok Kkisi,
anlagsmalar miizakere edilip kabul edilirken bile, alt yas smirim
elestirmistir. S6zlesme nin kabul edilmesini takip eden yillarda,
1990 Afrika Cocuk Haklar1 ve Refahi Sozlesmesi ve Uluslararasi
Calisma Orgiitii tarafindan ilan edilen 1999 tarihli En Kotii
Bicimlerdeki Cocuk Isciliginin Yasaklanmasi ve Ortadan
Kaldirilmasina Iliskin Acil Eylem Sozlesmesi'nin de aralarnda
bulundugu diger cocuk haklar1 antlagmalari, silah altina almak
i¢in yas smirmi 15 degil 18 olarak belirlemistir. Yiikseltilmis 18
yas alt smir1, nihayetinde, Cocuk Haklarma Dair S6zlesme'nin
2000 tarihli Cocuklarin Silahli Catismalara Katilmasina Dair
Thtiyari Protokolii vesilesiyle Sozlesme rejimine girmistir.
Bununla birlikte, OPAC olarak bilinen bu Protokol,
Sozlesme'nin kendisinden daha az bir onaya sahiptir. Ayrica,
hem Sierra Leone Ozel Mahkemesi Tiiziigiinde hem de
UCM'nin Roma Tiiziigli'nde 15 yas alt1 yas sinir1 korunmustur,
yani her ikisi de 15 yasindan kiigiik ¢ocuklarin askere alinmasini
ve kullanilmasini bir savas sugu olarak ongdrmdistiir. Bu alt yas
(s1nir1), cocuk teriminin 18 yasinin altindaki birini ifade ettigine
iliskin genel uluslararas1 hukuk anlayisma bir istisna olarak
ancak belirli alanda gecerlidir ve Roma Statiisii rejiminde bile
uygulanmaktadir. Ornegin, soykirim maddesinin
hiikiimlerinden birinin ¢ocuklarin bir gruptan digerine zorla
nakledilmesini yasakladigindan bahsetmistik. S6z konusu
hiikiimde, ¢cocugun 18 yasin altindaki herkes anlamina geldigi
anlagilmaktadir ve bu, ¢ocuk askerlikle ilgili bu savas sugu
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disinda, c¢ocuklardan bahsedildiginde Statii genelinde
gegcerlidir.

Simdi tiim bunlar1 géz 6niinde bulundurarak, uluslararasi
ceza hukuku kurumlarinin, kisileri, cocuk askerlik sugundan ve
cocuklara yonelik diger uluslararasi suclardan sorumlu tutma
cabalarma bir goz atalim. Cocuk askerlige karsi cezai yasak,
Sierra Leone Ozel Mahkemesinin ilk imtihanindan gecmeyi
basarmistir. “Savca v. Norman" adli davada sanik eski bir
hiikiimet bakaniydi ve 15 yasin altindaki ¢ocuklar: hiikiimet
yanhisi milislere katmak igin silah altina almak veya
kullanmakla  suglanmaktaydi. Savunmasinda, bu tir
davraniglarin  uluslararas1 teamiil hukukuna gore sug
olmadigin1 ve bu nedenle bunun icin kovusturulamayacagin
iddia etmistir. Mahkemenin dort tiyeli Temyiz Dairesi, bir
yargicin muhalefetine kargin aksi yonde karar vermistir. Bunu
yaparken, bu belirli yasag1 uluslararasi 6rfi hukukun bir normu
olarak teyit etmistir. 2004 yilinda bu gerceklestiginde, bir
yorumcu, bunu “cocuklarla ilgili suclar konusunu ciddiye almak ve
bu tiir ihlallerden sorumlu olanlart kovusturmak, hem suclunun
cezalandirilmasim zorunlu kilmak hem de baskalarina caydiricilik
mesaji gondermek” egiliminin baslangici olarak gormiistiir.

Bununla birlikte, Ozel Mahkeme’de miiteakip kovusturma
cabalar farkli sonuglarla karsilasmigtir. Erken donem UCM'nin
kovusturmalarinda da c¢ocuk askerlik suglarina ¢ok Onem
verilmistir. UCM’de karara baglanan ilk dava olan “Savci v.
Lubanga”da sanik milis liderleri yalnizca g¢ocuk askerlik
suglamalariyla yargilanmistir. Cocuklara yonelik bu odaklanma
elbette 6nemliydi. Bunun ile birlikte kurban gruplarmi temsil
eden sivil toplum kuruluslar1 da dahil olmak {tizere bazi
gozlemciler, cinsel ve toplumsal cinsiyete dayali siddet de dahil
olmak {izere tiim diger iddia edilen suglar1 dislayarak ¢ocuk
askerligine odaklanma kararini elestirmislerdir. Lubanga ayrica
cocuklara karsi islenen ve c¢ocuklar1 etkileyen suglarin
kovusturulmasindaki zorluklara da isaret etmistir. Davanin
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sonunda, UCM Dava Dairesi, bir zamanlar c¢ocuk asker
olduklarini sdyleyen tiim taniklarin ifadesini reddetmistir. Ispat
sorunlari, bu sugla ilgili sonraki iki UCM kovusturmasmnda da
devam etmistir. Aslinda, birbirini takip eden bu iki davada
saniklar ¢cocuk asker suclamalarindan beraat etmislerdir. Ancak
Lubanga, kismen iki uzman tanigin ifadesine ve ayrica ¢ocuk
savascilarla ¢alismis eski BM yetkilisinin ifadesine dayanarak
mahkiim edilmistir. Dava Dairesi i¢in ikna edici olan nihai bir
kanit, mahkemece samigin bir egitim kampinda konustugu
sirada, mahkeme heyetinin “agikca 15 yasindan altindaki
askerler” olarak kabul ettii kisiler, deyim yerindeyse bir
“falanj”, tarafindan korundugu videonun izlenmesiydi.
Mahkeme sadece bu videoya bakarak onlarmn 15 yasindan kiigiik
olduklarin belirleyebilmistir.

Temyiz Dairesi bu mahkumiyeti onamistir. Bunu yaparken,
savag suglar1 hitkmiine iliskin bazi belirsiz konulara agiklik
getirmistir. Yaptif1 sey, askere alinma ve yazilma arasindaki
farki tanimlamakti ve dayandigi sey, zorunlu askerligin bir
mecburiyet veya zorlama unsuru tasidigl, ancak yazilmada
bunlarin s6z konusu olmadigiydi. Bu bir ikilem teskil
etmekteydi c¢iinkii savunma, ¢ocuklarin bir kisminin milis
kuvvetlerine katilmak igin goniillii oldugunu iddia etmisti ve
temyiz dairesi bu baglamda ¢ocugun iddia edilen rizasmin konu
dist olmasi nedeniyle dikkate alimadigmni, onlar1 milis
kuvvetlerine kabul etmek icin failin eyleminin belirleyici
oldugunu belirtmistir. Esasen biz Roma Statiisii ve genel olarak
uluslararas1 ceza hukukunun, ¢ocuklarn riza gostermesini
engelledigini goriiyoruz. Bir ¢ocugun buna riza gostermesi
miimkiin degildir. Bu tipki yasanin, istekleriniz ve duygusal
gelisim asamalarmiz ne olursa olsun “15 yasmn altindaysaniz
araba kullanamazsmiz” dedigi gibi bir ayrimdir ve bu, bu
davada ¢ok énemli bir karardir.

Bir diger ¢ok oOnemli karar, catismalara aktif olarak
katilmalar1 baglaminda c¢ocuklarin kullanma sucunu ele
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almistir. Dava Dairesi yargiglarindan biri, bu “kullanma”
kelimesinin yalnizca, silahin tutulmasi ve ateslenmesi gibi
tehlike durumunda destekleyici rolleri degil, ayn1 zamanda
savas alanindan ¢ok daha uzaktaki bir milis i¢inde meydana
gelen eylemleri de kapsadigini iddia etmistir. Yargig, aslinda
milislerdeki ¢ocuklarin maruz kaldig1 cinsel siddet ve diger kotii
muamelenin bile, catismalara aktif olarak katilmak kavramin bir
pargasi oldugu goriistindedir. Bu sartlarda Lubanga kararinda
Temyiz Dairesi bu fikir ve “aktif katilim”1, uluslararas: insancil
hukukta kullanilan “catismalara dogrudan katihm” terimiyle
esitleyen savunma argiimanina katilmamistir. Bu gortislerden
herhangi birini almak yerine, ¢ocuklar1 kullanma sugu i¢in savas
baglantisinin, yani ¢cocugun kullanildig: faaliyet ile failin silahli
kuvvetinin veya grubunun katildig1 ¢atisma arasindaki iliskinin
dogrulanmasini sart gormiistiir.

Temyiz Dairesi'nin cinsel siddet ve diger davraniglari
kullanma kapsami diginda tuttugu yorumu hem mubhalif (kars:
goriislil) hakimi hem de Lubanga Davasina asina olan diger
bircok kisiyi endiselendirmis ve hayati derecede rahatsiz
etmistir. Dolayisiyla, bir anlamda bu tiir bir vahsete maruz kalan
milislerdeki ¢ocuklari, varsa, hangi yasanin koruyabileceginin
net olmadig1 bir bosluk s6z konusuydu ancak bu bosluk bu
konugsmanin en basinda bahsettigim daha yeni sonuglanmig
dava ile doldurulmustur. Sava v. Bosco Ntaganda olarak
adlandirilan bu davada, UCM savcst Fatou Bensouda,
yargilanmakta olan savas agasina karsi birden fazla suglamada
bulunmustur. Cocuklarla ilgili olarak, suglamalar arasinda
cocuk askerlik, zorla ve goniillii askere alma ve ¢ocuklarin
kullanilmas: yer almaktadir. Ancak suglamalar daha da ileri
giderek sanigin milis kuvvetleri tarafindan, kendileri de bir
sekilde bu silahl1 grubun parcasi olan ve ayni milis kuvvetlerine
dahil edilmis olan 15 yasindan kiigiik ¢ocuklara karsi islendigini
iddia ettigi savas suglari olan tecaviiz ve cinsel koleligi de
icermektedir.
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On durusma siirecinde buna itiraz edilmistir. Sanik,
uluslararast insancl hukuk uyarinca bir kisinin, kendi
tarafindaki, yani kendi milisleri tarafindan kendisine karsi
yapilan seylerden korunmasimin miimkiin olmadigini
savunmustur. Ancak yargiclar, davanin 6n inceleme
durusmasinda ve nihayetinde temyiz asamasinda aym fikirde
degillerdi. Onlar, uluslararas: insancil hukukun ilgili maddesi
olan, kisinin, dogrudan silahli c¢atismalara aktif olarak
katilmadig stirece cinsel siddet ve diger vahset eylemlerinden
korundugunu ongoren Cenevre Sozlesmelerinin ortak 3.
maddesini uygulamiglardir. Durugsmanin sonunda sanik; cocuk
askerliginin yani sira milislerine dahil olan ¢ocuklara yonelik
tecaviiz ve cinsel kolelik suglarindan mahktm edilmistir. Bu
suglar ve digerleri i¢in otuz yil hapis cezasina garptirilmistir.

Ntaganda kovusturmasinin genisletilmis kapsami, savcilik
miiessesine daha genis bir odaklanma politikasin
yansitmaktaydi. Goreve geldikten sonra savclr Bensouda- yani
2012-2014 zaman diliminden bahsediyoruz- “silah tagimaya
zorlanan ¢ocuklara -baska bir deyisle cocuk askerlere- odaklanmanin
yani sira silahlardan etkilenen cocuklar konusunu da ele almaluyiz”,
sO0zli vermisti. Boylece niyeti, ¢ocuklarin savas zamanlarinda
nasil ac1 gektigine dair her tiirlii yolu incelemeye baglamak,
kanitlar desteklediginde bu tiir suglar1 kovusturmakt.
Ntaganda davasi bunun bir 6rnegiydi.

Ayrica, 2013 yilinda, savcilik miiessesesi, kovusturma igin 6
stratejik hedefinden biri olarak “cocuklara kars: islenen suclara
ozellikle ihtimam gosterilmesi”’ni belirtmistir. 2016'da Roma
Statiisii’'nde listelenen ¢ocuga kars: islenen ve onu etkileyen
suglar1 ortaya koyan cocuklarla ilgili bir plan yayimnlamigtir.
Ayrica, idarenin, sorusturmalarda, suglama kararlarinda,
kovusturmalarda, ceza basvurularinda ve diger faaliyetlerde
¢ocugun deneyim yelpazesini g6z Oniinde bulundurma
taahhtidiinii dile getirmistir.
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Simdi, uluslararast ¢ocuk hukuku ile uluslararasi ceza
yargillamas: arasindaki artan baglantilara kisaca deginerek
s0zimii bitirmeme izin veriniz.

UCM savcailarmin ¢ocuklara iliskin politikasi, birkag yil
boyunca Birlesmis Milletler kurumlarindaki, akademideki ve
sivil toplum kuruluslarindaki uzmanlarla yapilan istisareler
yoluyla olusturulmustur. 2014 yilinda, kendi kurumum olan
Georgia Universitesi'nde gerceklesen bu tiir bir istisarede, Savci
Bensouda sunlar1 soylemistir: “Sorusturmalarimiz ve kovusturma
calismalarnmiz - sirasinda  etkilesimde  bulundugumuz  cocuklarin
haklarina sayg1 gostermeyi taahhiit ediyoruz, bunlara dinlenilme hakk:
ve onlarn iistiin yararlarimin oncelikli olarak ele alinmas: hakki da
dahildir”. Bu alintidaki ifadeler 6zet olup, 1989 Cocuk Haklarina
Dair S6zlesme'nin genel ilkelerini kapsamaktadir. Gergekten de
savcilarin  ¢ocuklarla ilgili politikast agik¢a bu ilkelere
dayanmaktadir. Kisacasy, UCM'de ¢ocuklarin savasgt olarak
kullanilmasma yonelik baglangictaki neredeyse tekil ilgi,
kacakgilik, zorla nakil, cinsel siddet ve toplumsal cinsiyete
dayali siddet, oldiirme, yaralama, sevdiklerinden alikoyma,
yiyecek, barinma, saghik hizmetlerine erisimden, kiiltiir ve
toplumdan yoksun birakma gibi ¢atismalarda ¢ocuklara karsi
diger suglar1 kapsayacak sekilde genislemistir.

Bu, yalnizca Cocuk Haklar1 Sozlesmesiyle degil, aym
zamanda bir bagka onemli gelismeyle, 1999 Giivenlik Konseyi
Karari ile temellendirilen ve Cocuklar ve Silahli Catisma Ozel
Temsilciligi tarafindan desteklenmis olan Birlesmis Milletler
Cocuklar ve Silahli Catismalar Glindemi, ile de ortiismektedir.
Bu giindem, 2000'1i y1llarda formiile edilen ve ¢ocuklara yonelik
6 agir ihlal olarak adlandirilan yasal gergevenin temeli olmustur.
BM Ozel Temsilciler Ofisinin dikkatini ¢ektigi bu agir ihlaller
sunlardir; ¢ocuklarin oldiiriilmesi ve sakat birakilmasi, 18
yasindan kiigiiklerin -yasa dikkat ediniz- silah altina alinmasi
veya asker olarak kullanilmasi, cinsel siddet, okullara veya
hastanelere yonelik saldirilar, insani yardim erisiminin
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engellenmesi ve kagirilma. Uluslararas: insancil hukuk ve
uluslararasi ceza hukukundaki kaynak materyaller géz oniine
alindiginda, bu listenin Roma Statiisii'niin g¢ocuklara kars:
suglarin siralamasiyla Ortiismesi sasirtict olmamalidir.

Bundan bagka, insan giivenligini saglamaya yonelik en yeni
cabalar arasinda, 2015 yilinda BM {iye devletleri tarafindan
kabul edilen Siirdiiriilebilir Kalkinma Hedefleri yer almaktadir.
17. hedef, 6rnek olarak ac¢hgm, yoksullugun ve esitsizligin
ortadan kaldirilmast ve aym zamanda saglikta, egitimde,
cevrede iyilestirme, insanlara hayatlarinda iyilestirmenin ve
muhtemelen siddeti alevleyen tiirde siirtiismeleri azaltmanin
yollarimi sunmaktadir. Bu baglamda “Siirdiiriilebilir kalkinma icin
bariscil ve kapsayici toplumlar tesis etmek, herkes icin adalete erigimi
saglamak ve her diizeyde etkili, hesap verebilir ve kapsayict kurumlar
olusturmaya” vakfedilmis olan 16. hedef 6zel bir énem tegkil
etmektedir.

Bu baglamda, Cocuk Haklar1 Sozlesmesinden Roma
Tiizligii'ne ve tam olarak uygulanmas: ¢ocuklarin emniyetini
gliclendirmeye katki sunacak olan Silah Ticareti Antlasmasi'na
kadar uzanan araglarimiz ve ayrica bahsettigimiz tiim kurum ve
aktorler yelpazesi kapsaminda, ¢ocuk haklar1 ve uluslararas:
ceza yargist arasmndaki koprii bu nedenle memnuniyetle
kargilanmay1 hak ediyor. Cocuk askerlerin yaptiklarina iliskin
uluslararas1 insan haklar1 hukukundaki kavram ile Temyiz
Dairesinin uluslararas1 ceza hukukundaki uygulamasi
arasindaki ugurum genislerse bu durumda bu haklarin
gelistirilmesi sekteye ugrama riski ile karsilagabilir.

Bu bosluklarin kapatilabilecegini gordiik ve bu 6nem tegkil
etmektedir. Ayrica bu kopriiniin gliglendirilmesi diger agilardan
da iyi sonuglar vaat etmektedir. Bir 6rnek vermek gerekirse,
¢ocuklarin silah altina alinmasi ve kullanilmasi igin yas siniri
konusundaki soruya daha fazla dikkat ¢ekme muhtemel
goriiniiyor ve belki bir giin UCM icin Roma Tiiztiglinde bu yas
ylikseltmeyi diistinen bir degisiklik bile gorebiliriz. Cocuk
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haklari ile uluslararasi ceza adaleti arasinda bir koprii, silahli
catismalardan zarar goren ¢ocuklar igin, ¢ocuklarin kendilerinin
de katilmasina izin verilebilecegi, tazminat karar1 verilmesinde
yeni yollar agabilir. Son olarak, Cocuk Haklar1 S6zlesmesinin
gerektirdigi gibi, cocuklar1 goriislerini ifade etmeye davet
etmek, silahli siddetin ¢ocuklar1 nasil etkiledigine dair anlayis:
artirmaya yonelik onemli bir adim olarak goriinmektedir.
Tesekkiir ederim.
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1. Transkript Edilmis Metin

Hello, my name is Diane Marie Amann. I'm in the Emily and
Ernest Woodruff Chair in international law, and the faculty co-
director of the Dean Rusk International Law Center at the
University of Georgia School of Law, and very pleased today to
be speaking to you on the topic of child rights, conflict, and
international criminal justice.

Children endure unique harm in time of war; that is, during
times of armed conflict and other extreme violence. In these
times, children, whether they are infants, toddlers or teenagers
are among the most vulnerable persons. Typically, children
depend on adults for food, care and shelter, so that killing of
their parents or other guardians affects them, especially acutely.
The same is true for the destruction of their homes or
displacement from their communities, as well as deprivation of
basic necessities, education, and health care. Children
themselves may be killed in the violence, of course, and those
who survive must eke out some kind of existence. Some children
fall prey to trafficking or other exploitation. Some end up in
armed groups, where they may be required to take part in
combat and also, where they may be subjected to sexual or other
physical assaults. I'm quoting here, “the permanent
psychological injury and the arrest of the normal development
of the child victim is perhaps the most shocking and tragic result
of genocide.” The author of that quote was Raphael Lemkin, the
lawyer who coined the very term “genocide”. Lemkin’s
observation extends across other international crimes, to war
crimes, crimes against humanity, and the crime aggression.

This lecture entitled child rights, conflict and international
criminal justice will examine the interactions between
international child law and international efforts to combat such
crimes against and affecting children. It is a particular honor for
me to deliver this lecture, this month, which marks two
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milestone events in this area. The first is this month’s 30th
anniversary of the Convention on the Rights of the Child, a
comprehensive treaty to which all but one member state of the
United Nations belong. The second is the imposition, the same
month, of the thirty-year sentence against a warlord whom the
International Criminal Court convicted of a range of crimes,
including the recruitment and use of child soldiers, as well as
the rape and sexual enslavement of some of the children
incorporated into his armed group. The anniversary, and the
ICC sentencing operate as bookends for the present lecture,
which will proceed as follows. First, I will trace the
developments and child rights that led to the adoption of the
1989 Child Rights Convention. Next, I will describe parallel
developments in two related legal fields, that of international
humanitarian law and international criminal law. After looking
at relevant provisions of the child rights convention and other
instruments, in particular the Rome Statute of the ICC, I will
conclude by evaluating efforts to ensure the rights of the child
by preventing and punishing international crimes against and
affecting children.

Let me begin then with a discussion of developments in
child rights before 1989. The norm of shielding children from the
worst war time abuses has an impressive pedigree. Hugo
Grotius, in his 1625 treatise, “The law of war and peace”, noted
that the ancient Roman philosopher Seneca had said this very
long ago about the conduct of war, “let the child be excused by
his age, the woman by her sex”. That quote dates all the way to
the first century, but it would take almost a millennium for the
child protection norm that it is set forth to be inscribed in
international criminal law treaties. Indeed, even international
child rights more generally were not recognized until the 20th
century. Among the first such recognitions occurred after World
War I, when states established the international organization
known as the League of Nations. In 1924, the league’s Assembly
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adopted the Geneva Declaration of the Rights of the Child,
which proclaimed, “men and women of all nations, recognizing
that mankind owes to the Child the best that it has to give”,
accepted as their duty to assure that children receive all basic
necessities that they be the first to receive relief in times of
distress, and that they be protected against every form of
exploitation”.

After World War II, the League was replaced by a new
international organization, the United Nations. The UN took up
the cause of children, but not instantly and not in all documents.
Indeed, its founding treaty, the 1945 Charter of the United
Nations makes no mention of children. In 1948, however, the UN
General Assembly endorsed two documents that helped to
advance child rights and protection. One was the Convention
against genocide, that Lemkin had championed, which I will
discuss later in this lecture. The other was the Universal
Declaration of Human Rights, which included a number of
references to children. “Motherhood and childhood are entitled
to special care and assistance” when provision in the declaration
began.” This provision concluded “All children, whether born
in or out of wedlock, shall enjoy the same social protection”.
Among the protections that were explicitly guaranteed was the
right to education, and it further provided that this education
was to be provided free, at least in elementary and fundamental
stages.

A decade later, in 1959, the General Assembly adopted a
new declaration of the rights of the child. This instrument again
urged special protections for childhood and motherhood. It too
asserted the child's right to education. Furthermore, it
prohibited child labor that interfered with the child's health,
education, and wellbeing. The 1959 Declaration also mandated
that children be first in line for relief, and insisted that children
be protected against exploitation. Finally, it declared that the
child “shall be brought up in a spirit of understanding, tolerance,
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friendship among peoples, peace and universal brotherhood
and in full consciousness that his energy and talents should be
devoted to the service of his fellow-men.” The UN General
Assembly followed up in 1974 with yet another declaration. This
one aim specifically protecting children and women in times of
emergency, and armed conflict.

Now, taken together, these declarations carried significant
moral weight. Put another way, they held significant expressive
value, but as a matter of international law, states were not
obligated to obey them, and neither states nor human beings
could be held accountable for violating their provisions. That
began to change on November 20th, 1989 when the UN General
Assembly adopted the Convention on the Rights of the Child.
That convention entered into force the very next year. Over time,
it has been strengthened by a number of developments. One is
the work of its monitoring body, the Committee on the Rights of
the Child. Another, the entry into force of three optional
protocols or side treaties to the convention. Yet another is the
work done pursuant to regional instruments, such as the 1990
African Charter on the Rights and Welfare of the Child, and also
the 2000 Charter of the Fundamental Rights of the European
Union.

As for the 1989 Child Rights Convention itself, today it has
196 parties, including the Holy See (Vatican), the State of
Palestine, and every UN member state, except for the United
States of America. Because of this nearly universal acceptance,
as well as the treaty's comprehensive contents, the convention
was served for the last 30 years as the preeminent global charter
on child rights and protection. In the 1989 Convention therefore,
states obligated themselves to provide children with the special
care and assistance that they promised in the -earlier
declarations. The Committee on the Rights of the Child has
distilled the convention’s 54 articles into four general principles.
Paraphrased, they are, one, non-discrimination, that is, states
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must protect and ensure children's rights without any kind of
discrimination. Two, best interest, that is, states must treat a
child's best interest as a primary consideration in all actions
affecting the child. Three, survival, that is, states must ensure
that a child's inherent rights to life and survival. Four,
participation, or sometimes it will be called “agency”, that is,
states must assure the right of the child in accordance with the
child's age and maturity to express the child's views freely in
matters that affect him or her.

In a moment, I will discuss a few provisions of the child's
rights convention pertaining to children and armed conflict.
First, however, let me trace some legal developments into
related subfields, international humanitarian law and
international criminal law. Even when World War I raged in
Europe, critics underscored the special harm that war was
making upon vulnerable persons. In 1915, Jane Addams, who
would later win the Nobel Peace Prize, refused on behalf of all
women to consent to such harms. Writing that women were
especially concerned about the future of childhood, Addams
warned that “we will no longer endure without protest that
added burden of maimed and invalid men and poverty-stricken
women and orphans that war places upon us.”

It would take yet another world conflict, however, for these
lofty ideals to be translated into international criminal
prohibitions. Even then, the process was slow, no mention of
children was made, for example, in the mid-1940s charters of the
International Military Tribunals at Nuremberg, and Tokyo. That
said, the judgments produced in these and other post-World
War II tribunals did establish historical records of children
suffering in war, and thus set the stage for later developments.
Another advance occurred in 1949 when states adopted the
Geneva Conventions for the protection of the victims in war. The
last of these four conventions contained multiple provisions
intended to assure the identification, education, health, and
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wellbeing of infants and other children during armed conflict
and under occupation. As I will discuss, that regime was
strengthened in 1977 with the adoption of two additional
protocols to the Geneva Conventions.

In the early 1990s, decades after the Nuremberg era, states
revived international criminal accountability as a means to
prevent, and punish international offenses, in particular
genocide war crimes, and crimes against humanity. The first
International Criminal Tribunals relating to

Rwanda and the former Yugoslavia pioneered
jurisprudence on sexual and gender-based violence. They did
not dwell, however, on crimes against or affecting children. But
that began to change as soon as 1996 with the issuance of the UN
report by Grasa Michelle, coupled with news reports about the
prevalence of young children who were helping to wage wars
across the globe, particularly in West Africa and in Asia, and I
should say, in Latin America.

International organizations like UNICEF joined up with
non-governmental groups to form various children's caucuses.
These advocacy coalitions helped to spur the inclusion of child
specific provisions in two landmark international criminal law
instruments, first, the 1998 Rome Statute of the International
Criminal Court, and second, the 2002 Statute for the Special
Court for Sierra Leone. Both statutes authorized war crime
prosecutions for the conscription, enlistment and the use of
children in armed forces and armed groups. What is more, the
Special Court for Sierra Leone was authorized to punish the
abuse of girls and the abduction of girls. It further had the
jurisdiction to prosecute persons as young as 15, although no
child was ever tried by that court.

As for the Rome statute, concern for young people was
manifested in its very preamble, “mindful that during this
century millions of children, women, and men have been victims
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of unimaginable atrocities that deeply shocked the conscious of
humanity”, drafters declare that they were establishing the ICC
“for the sake of present and future generations”. The body of the
statute required States Parties to take into account the need to
include judges with legal expertise on violence against women
and children. And it further authorizes the ICC prosecutor to
appoint special advisors, with legal expertise on specific issues,
including violence against children. Additional provisions
instructed ICC officials to accommodate the needs of child
victims and child witnesses.

In contrast with the Sierra Leone Special Court Statute, the
Rome Statute barred the ICC from prosecuting anyone who was
under 18 at the time the alleged crime was committed. Concerns
for harm to children surface most visibly in the enumeration of
crimes within the jurisdiction of the ICC. The first core crime
genocide carried the same definition, as in the 1948 Convention
on the Prevention and Punishment of the Crime of Genocide.
Accordingly, the Rome Statute prescribed both imposing
measures intended to prevent births within the group and
forcibly transferring children of the group to another group
when such acts occur with the intent to destroy and whole or in
part, national ethnic or racial, or religious group. Enumerated as
a child-specific component of the second core offense, crimes
against humanity, was child trafficking amounting to
enslavement when committed as part of a widespread or
systematic attack directed against any civilian population. A
charge of the crime against humanity of persecution, likewise,
might be child-specific if the accused were alleged to have
committed the intentional and severe deprivation of
fundamental rights contrary to international law on account of
the victim's young age. Also listed when numerous crimes that
acutely affect children, or the future generations in the Rome
Statute preamble invoked. These include sexual slavery, forced
pregnancy and forced sterilization as crimes against humanity
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or war crimes and attacks on schools and hospitals as war
crimes. Finally, the Rome Statute, like its counterpart in Sierra
Leone, authorized prosecution and punishment for the war
crimes of conscripting or enlisting children or using them to
participate in actively in hostilities. I should probably say that in
the Sierra Leone’s, the crime was articulated a little bit
differently as recruitment and use instead of conscription,
enlistment and use. Given all these developments, it is a little
surprised the crimes against and affecting children figured
prominently in post-2000 international criminal law. We will
look at that in a moment, but first let us look at key provisions
of key treaties, most notably the 1989 Child Rights Convention
and the 1998 Rome Statute.

The Child Rights Convention devoted two articles to the
specific context of armed conflict.

Article 39 demanded the restoration of the child after the
conflict ends. It stated “states parties shall take all appropriate
measures to promote physical and psychological recovery and
social reintegration of the child victims of any form of neglect,
exploitation, abuse, torture, or any other form of cruel, inhuman,
or degrading treatment or punishment or armed conflicts. Such
recovery and reintegration shall take place in an environment
which fosters the health, self-respect and dignity of the child”.
Article 38, meanwhile, sought to protect the child, while the war
was still going on. It provided, first paragraph “states parties
undertake to respect and ensure respect for the rules of
international humanitarian law applicable to them and armed
conflicts, which are relevant to the child”. Two, “states party
shall take all feasible measures to ensure that persons who have
not attained the age of 15 years do not take direct part in
hostilities”. Three, “state’s party shall refrain from recruiting
any person who has not attained the age of 15 years into their
armed forces, and recruiting among those persons who have
attained the age of 15 years, but who have not attained the age
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of 18 years, state’s party shall endeavor to give priority to those
who are oldest”. Four, “in accordance with their obligations
under international humanitarian law to protect the civilian
population in armed conflicts, states parties shall take all feasible
measures to ensure the protection and care of children who are
affected by an armed conflict”.

With these words, the convention became the first child
rights instrument to condemn what is known colloquially as
“child soldiery”. Its scope was limited, however, that is state's
obligation not to permit recruitment of children extended only
to the state's own armed forces. Under the convention, therefore,
states were not obliged to protect children from recruitment by
rebel groups that might be operating on the state's territory. This
contrasted somewhat with the two additional protocols to the
Geneva Conventions adopted in 1997, which were promulgated
like the conventions themselves under the auspices of the
International Committee of the Red Cross. Article 77.2 of
additional protocol one, which covers conflicts between states,
stated that parties in international conflict shall take feasible
measures in order that children who have not attained the age
of 15 years do not take a direct part in hostilities, and in
particular they shall refrain from recruiting them into their
armed forces. That phrasing is a bit different than Article 38, and
indeed may be interpreted more broadly than the similar
provision in the Child Rights Convention.

Broader still was Additional Protocol two, which covers
internal armed conflicts or civil wars. AP II included within the
care and aid the children require certain express guarantees.
First, in Article 4.3.c that “children who have not attained the
age of 15 years shall neither be recruited in armed forces or
groups nor allowed to take part in hostilities”. And second, in
Article 4.3.d, that “the special protection provided by this article
to children with not attained the age of 15 years shall remain
applicable to them if they take the direct partner hostilities,
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despite the provisions of subparagraph c, and/or captured.” AP
II's extension of the recruitment ban to armed groups as well as
Armed Forces, was both clear and clearly linked to the
prohibition on use, and its articulation of special protections also
promised more attention to children's needs.

Now, raising another point with relation to these particular
provisions I'd like to talk a little bit about the issue of age. The
1989 convention provided that a child is for most purposes
anyone who is under 18, but for the specific purpose of
protection against child soldiery, it set the age lower at under 15.
The same is true of the two additional protocols, although, as
we've noted, with respect to recruiting children between 15 and
18, AP one did require States Parties to try to give priority to
older recruits. Even so, many in civil society criticized the lower
age threshold, even while the treaties themselves were being
negotiated and adopted. And in the years after the adoption of
the convention, other child rights treaties would posit not 15, but
18, as the minimum age for recruitment and use, among these
were 1990 African Charter on the Rights and Welfare of the
Child (ACRWC) and the 1999 Convention on Worst Forms of
Child Labor Convention, which was promulgated by the
International Labor Organization. The higher threshold of 18,
eventually entered the child rights convention regime as well,
by means of the 2000 Optional Protocol to the Convention on the
involvement of children in armed conflict. That treaty, known as
OPAC has fewer ratification than the convention itself, however.
What is more, that lower age threshold under 15 was retained in
both the Statute of the Special Court for Sierra Leone and the
Rome Statute to the ICC, that is, both of them prescribed
recruitment and use of children under 15 as a war crime. This
lower age operates in this one specific area as an exception from
the general international law understanding that the term child
refers to someone under 18, and that operates, even within the
Rome Statute regime itself. For example, we mentioned that one
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of the provisions of the genocide articles prohibits the forcible
transfer of children from one group to another. In that particular
provision, child is understood to mean anyone under 18, and
that's true throughout the statute when children are mentioned,
with the only exception of this war crime related to child
soldiery.

Now with all that in mind, let us now take a look at how
international criminal law institutions have endeavored to hold
persons responsible for this crime of child soldiering and other
international crimes against children. The criminal prohibition
against child soldiering survived an early challenge in the
Special Court for Sierra Leone. In a case called “Prosecutor
versus Norman” the accused was a former government minister,
and he was accused of the war crimes of recruiting or using
children under 15 for entry into a pro-government militia. In his
defense, he asserted that such conduct was not criminal under
customary international law, and that therefore he could not be
prosecuted for it. A four-member Appeals Chamber of the Court
held otherwise over the dissent of one judge. In doing so, it
confirmed this particular prohibition as a norm of customary
international law. When that occurred in 2004, one commentator
envisaged the beginning of a trend, “to take seriously the issue
of crimes concerning children and to prosecute those
responsible for such violations, both to exact retribution from
the offender, as well as to send a message of deterrence to
others”.

That said, subsequent efforts at prosecution in the special
court, met with mixed results. In the early ICC prosecutions as
well, much attention was paid to child soldiering offenses. In the
very first international criminal court case to reach a verdict
“Prosecutor versus Lubanga”, the accused militia leaders stood
trial solely on child soldiering charges. This focus on children
was of course significant. And yet, some observers, including
non-governmental organizations that represented victim’s



572 ASBU Hukuk Fakiiltesi Dergisi (2023/1)

groups criticized the decision to focus on child soldiering to the
exclusion of all other alleged crimes, including sexual and
gender-based violence. Lubanga also pointed to challenges in
prosecuting crimes against and affecting children. At the end of
the case, the ICC Trial Chamber rejected the testimony of all the
witnesses who said that they had once been child soldiers. The
problems of proof continued in the next two ICC prosecutions
for this crime. In fact, in those two subsequent instances, the
accused were acquitted of the child soldier in charges. Lubanga,
however, was convicted with his conviction resting in part on
testimony from two expert witnesses, and also on testimony
from the UN official who had worked with former child
combatants. A final piece of evidence that was persuasive to the
Trial Chamber was its own viewing of the video in which the
accused had spoken at a training camp, while he was guarded
by a phalanx if you will, of individuals whom the court itself,
considered to be “recruits who were clearly under the age of 15”.
So just by looking at them, the court was able to determine that
they were under 15 years old.

The Appeals Chamber upheld that conviction. In so doing,
it clarified some open issues regarding the war crimes provision.
One thing that it did was to define the difference between
conscription and enlistment, and what it held was that
conscription carried an element of compulsion, or coercion,
whereas enlistment did not. That posed a bit of a dilemma
because the defense had argued that some of the children had
volunteered to enter the militia, and what the appeals chamber
said not regard was that the alleged consent of the child was
irrelevant, that it was the actions of the perpetrator to admit
them into the militia that mattered. And so, in essence what we
see is that the Rome Statute and international criminal law in
general, bar children from consenting. It is not possible for a
child to consent to this. It's a division that the law makes in the
same way that the law may say, “if you are under 15 you may
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not drive a car”, no matter what your wishes are, no matter what
your stages of emotional development are, and so that was a
very important ruling in this case.

Another very important ruling dealt with the crime of using
children to participate actively in hostilities. One of the Trial
Chamber judges has contended that this word of “using”
encompasses not only supportive roles within the sort of danger,
for instance, the actual holding and firing of a gun, but also
actions that occurred within a militia that was much farther
away from the battlefield. In fact, it was her opinion that even
sexual violence, and other illtreatment that children within
militias suffered, was itself, part of this concept of using to
participate actively in hostilities. Now, the Appeals Chamber in
Lubanga disagreed with that view, and also with the defense
argument that would have equated “participation actively” with
another term “direct participation in hostilities” that operates an
international humanitarian law. Rather than take either of those
choices, it held that the crime of using children requires proof of
a Nexus to combat that is, a link between the activity for which
the child is used and the combat in which the armed force or
group of the perpetrator is engaged.

The Appeals Chamber's interpretation placed outside the
purview of the using sexual violence and other conduct crucially
disturbed and crucial concerned both to the dissenter, and many
others who were familiar with the Lubanga Case. So, in a sense,
now we had a lacuna, a space in which it was not clear what, if
any, law might have protected children within militias who
suffered those sorts of brutality, but that lacuna or gap was filled
in the case, which has just ended, the case that I mentioned at
the very beginning of this lecture. In that case, which is called
“Prosecutor v. Bosco Ntaganda” ICC prosecutor Fatou
Bensouda had levied multiple charges against the warlord who
was standing trial. With regard to children, the charges did
include child soldiering, charges of conscription and enlistment
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and use of children, but they went further to include the war
crimes of rape and sexual slavery, which the prosecutor allege
had been perpetrated by the defendant's troops against children
under 15, who themselves, somehow, were part of that armed
group had been incorporated into the same militia.

That was challenged in pre-trial proceedings. The accused
argued that it was not possible under international
humanitarian law for a person to be protected against things that
happened to him or her, that were perpetrated by members on
his side, or her side, that is, members of his or her own militia.
But judges both of the pre-trial and eventually the appeals level
disagreed. They held the relevant provision in international
humanitarian law, which is common Article three of the Geneva
Conventions, protects persons from sexual violence and other
brutality, whenever they are not taking an active part in
hostilities. And so, at the end of the trial, the defendant was
convicted of child soldiery, as well as rape and sexual slavery
against children incorporated into his militia. And it was for
those crimes and several others that he received a sentence of
thirty years in prison.

The broader scope of Ntaganda prosecution reflected a
broader focus at the office of the prosecutor. Upon taking office,
prosecutor Bensouda had promised, and now we're talking in
the timeframe of 2012-2014, “in addition to focusing on children
who are forced to carry arms -in other words, child soldiers- we
must also address the issue of children who are affected by
arms”. And so, her intention was to begin to look at all the ways
that children suffer in time of war, within an eye to prosecuting
those other crimes when the evidence supports such
prosecutions, and Ntaganda case was an example of that
happening.

Also, in 2013, the Office of the prosecutor raised the phrase
“particular attention to crimes against children” as one of its six
strategic goals for prosecution. And in 2016, it published a policy
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on children, which laid out the crimes against and affecting child
that are listed in the Rome Statute. And furthermore, articulated
the offices' commitment to consider the spectrum of child's
experiences in its investigations, in its charging decisions, in
prosecutions, sentencing submissions, and other activities.

Let me now conclude by reflecting briefly on the growing
linkages between international child law and international
criminal justice.

The ICC prosecutors' policy on children was produced over
the course of several years via consultations with experts at
United Nations agencies, in academia and in non-governmental
organizations. At one such consultation, occurring in 2014, at my
home institution, University of Georgia, Prosecutor Bensouda
said “We are also committed to respecting the rights of children
with whom we interact in the course of our investigations and
prosecutorial work, including the right to be heard and their
right to have their best interest treated as a primary
consideration”. Evidence in that quotation is a succinct and
embrace of the general principles of the 1989 Convention on the
Rights of the Child, and indeed, the prosecutors' policy on
children explicitly relies on those principles. In short, at the ICC
the initial almost singular attention to the recruitment use of
children as combatants has broadened to include other in
conflict crimes against children, such as trafficking, forcible
transfer, sexual and gender-based violence, killing, wounding,
detention, deprivation of loved ones, food, shelter, health care,
schools, culture and community.

This dovetails not only with the Child Rights Convention
but also with another important development, the United
Nations agenda on children and armed conflict anchored by a
1999 Security Council Resolution and promoted by the Office of
the Special Representative on Children and Armed Conflict.
This agenda turns on our legal framework formulated in the
2000s, and named the six-grave violations against children.
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These grave violations, to which the UN Special
Representatives’ Office devotes its attention are as follows:
killing and maiming of children, recruitment or use of children
under 18 -note the age- as soldiers, sexual violence, attacks
against schools or hospitals, denial of humanitarian access and
abduction. Given that the source materials in international
humanitarian and international criminal law, it should come as
no surprise that this list overlaps the Rome Statute’s
enumeration of crimes against children.

Among the newest efforts to pursue human security,
moreover, are the Sustainable Development Goals adopted by
UN member states in 2015. The 17. Goals, eradication of hunger,
poverty, and inequality for instance, as well as improvements in
health, education, and environment offers ways to better
humans’ lives and presumably to reduce kinds of frictions that
spark violence. Of particular interest is Goal 16, “dedicated to
the promotion of peaceful and inclusive societies for sustainable
development, the provision of access to justice for all and
building effective accountable institutions at all levels”.

Within its scope, our instruments ranging from the Child
Rights Convention to the Rome statute to the Arms Trade Treaty
full implementation of which would do much to improve
children faith, as well as the full range of institutions and actors
that we've been discussing, the bridging of child rights and
international criminal justice thus deserve welcome. Its
reinforcement may encounter setbacks, as occurred when that
gap developed between the notion of what child soldiers did in
international human rights law, and what the Appeals Chamber
held in international criminal law.

We saw that those gaps can be bridged and that's important.
In other respects, moreover strengthening this bridge promises
very good results. To say one example, it seems likely to attract
greater scrutiny to this question of the threshold age for
recruitment and use of children, and perhaps one day we might
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even see an amendment to the Rome statute for the ICC that
considers raising that age. A bridge between child rights and
international criminal justice also may open new paths to
deciding reparations for children harmed by armed conflict.
Reparations decisions in which the children themselves might
be permitted to participate. Finally, inviting children to express
their opinions, as the Child Rights Convention requires, itself
seems destined to increase understanding of the many ways that
armed violence affects children. Thank you.



