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lar1 ve ayni idarelerin sozlesmeden, haksiz fiil ve haksiz iktisaptan do-
ganlar disinda kalan ve kamu hizmetlerinin gergeklestirilmesinden do-

gan diger alacaklari ile; bunlarin takip masraflari 6183 sayili Amme
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Tahsil islemlerinde cebri icra sz konusu oldugundan borcun 6denme-
mesi durumunda en son noktada haciz ve satis gergeklesir. Ancak haczin
hukuken ger¢eklesmesine karsin, geminin fiilen Tlrkiye Cumbhuriyeti
egemenliginin gecerli oldugu karasularinda bulunmamasi durumunda,
haczin ve satisin fiilen gergeklesmesi mimkiin olamamaktadir. TUrki-
ye’nin de taraf oldugu 1999 tarihli “Gemilerin Ihtiyati Haczine Iliskin
Milletleraras1 So6zlesme”nin® sorunun ¢oziimiine katki sunup sunmadig
ise tartismalidir. Calisma bu sorunu incelemekte ve bir ¢6zim Onerisi

getirmektedir.

Anahtar Kelimeler: Gemi Haczi, Gemilerin Ihtiyati Haczine iliskin

Milletleraras1 Sozlesme, Kamu Alacagi
ABSTRACT

Primary receivables such as taxes, duties, fees, tax penalties, fines and
secondary receivables such as delay hike and interest of the State, spe-
cial provincial administrations and municipalities and other receivables
arise from realization of public services but the receivables arising out of
contract, unfair act or unfair acquisition of the same administrations; and
their follow-up costs are collected according to the Law no. 6183 on
Collection Procedure of Public Receivables. Since there is compulsory
execution in collection transactions, in case the debt is not paid, foreclo-
sure and sales take place at the last point. Despite the foreclosure of the
ship is legally realized, in the absence of the vessel in the territorial wa-

ters of the Republic of Turkey, foreclosure and sales are not possible de

! S6z konusu anlagmanin orijinal adi “International Convention on Arrest of Ships

1999”dur. Ancak ““arrest” terimi, ihtiyati haciz olarak kullanilmustir.
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facto. It is debatable that the International Convention on Arrest of Ships
1999, which Turkey is a party, provides a solution. The study examines

this problem and proposes a solution.

Keywords: Foreclosure of Ships, International Convention on Arrest of

Ships, Public Receivable

e
GIRIS

6183 sayili Kanun, kamu alacaklarinin tahsil usullerini dizenlemek igin
kabul edilmistir. Vergi borcu 6denmediginde borcun artik cebren tahsil
edilmesi gerekecektir. Bu kapsamda, her ne kadar ihtiyati tahakkuk ve
ihtiyati haciz gibi vergi alacagin1 giivence altina alan 6nlemler mevcut
olsa da son noktada bor¢ 6denmediginde bor¢lunun mal varliginin para-
ya cevrilmesi ile borcun tahsili gerceklesir. Iste bu noktada vergi borgla-
rin1 zamaninda ve tam 6demeyen gemi sahibi bir vergi mukellefi gercek
veya tuzel kisiden alacagin tahsilinde bir duruma dikkat edilmesi gerek-
mektedir. Bor¢lunun mal varliginda bulunan ve haczedilerek satilmasi
dolayisiyla kamu alacaginin tahsil edilmesi s6z konusu olacak geminin
Turkiye karasular1 disinda ise hukuken haciz gergeklesse de fiilen ger-
¢eklesmesi mimkin olamamaktadir. Bunun nedeni uluslararasi hukukta
vergi borcu nedeniyle tim diinyada gemilerin baska tlkelerin limanla-
rinda tutulmasi, el konulmasi ve iadesi gibi mekanizmalarin mevcut ol-
mamasi1 nedeniyledir. Bunun yaninda 2.3.2017 tarih ve 6904 sayili Ka-

nunla Tarkiye'nin katilmas1 uygun bulunan “Gemilerin Thtiyati Haczine

[liskin Milletleraras1 Sézlesme nin tlkemiz bakimindan yiiriirliigii gir-
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mesi, 3.5.2019 tarih ve 30763 sayili Resmi Gazete'de yayimlanan 1034
say1l1 Cumhurbagkani Karar1 ile kabul edilmistir. Kamu alacaginin tahsi-
li icin gerg¢eklesen haczin sozlesmenin kapsamina girip girmedigi de bir

diger tartisma konusudur.
I. 6183 SAYILI KANUN KAPSAMINDA GEMI HACZI

6183 sayili Kanunda, kamu alacagimin tahsili icin her ne kadar kanunda
gecen mal tabirinin gemileri de kapsadigina iliskin 3’iincti madde bulun-
sa? da bor¢lunun malvarliginda gemi bulunmasi haline iliskin olarak 6zel
bir diizenleme mevcuttur. Kanunun 88’inci maddesine goére; “Her tlrlu
gayrimenkul mallarin, gemilerin haczi sicillerine islenmek Uzere haciz
keyfiyetinin tapuya veya gemi sicillerinin tutuldugu daireye teblig edil-
mesi suretiyle yapilir.” Gorildigi Uzere, Kanunun 62°nci maddesine
gore borc¢lunun, mal bildiriminde gosterilen veya tahsil dairesince tespit
edilen borclu veya dglncl sahislar elindeki menkul mallar1 ile gayri-
menkullerinden, alacak ve haklarindan amme alacagina yetecek miktari
tahsil dairesince haczolunmaktadir. Bu durumda gemi haczi, haczin sici-
le® islenmesi seklinde gergeklesmektedir®. Kanunun 64’{incii maddesi

uyarinca haciz muameleleri, tahsil dairelerince diizenlenen ve alacakli

2 Atamer, K.: Deniz Ticareti Hukuku Cilt: IV Deniz icra Hukuku, Oniki Levha Ya-
yinlari, 2. Baski, Istanbul 2019, s. 86.

Tiirk hukukunda ti¢ farkli gemi sicili bulunmaktadir. Tiirk Ticaret Kanunu uyarinca
tutulan Milli Gemi Sicili, insa Halindeki Gemilere Mahsus Sicil ve Tiirk Uluslara-
ras1 Gemi Sicili’dir.

4 11.09.2013 tarih ve 28762 sayili Resmi Gazete'de yayimlanan Tahsilat Genel Teb-
ligi'ne gore deniz tasitlarinin haczi igin diizenlenen haciz bildirileri, Uluslararasi
Gemi Siciline ve Milli Gemi Siciline kayith deniz tasitlarinda ayn1 Bakanliga bagl
Deniz ve Igsular Diizenleme Genel Miidiirliigiine, Baglama Kiitiigiine kayitli deniz
tasitlart i¢in belediyelerde ve liman baskanliklarinda ayr1 ayri kayit tutuldugundan,
belediye ve/veya liman baskanligina gonderilecektir.

DEHUKAMDER - Cilt: 2/Say:: 2/Y1l: 2019, s. 477-494



Dog. Dr. Cenker GOKER 481

amme idaresinin, mahalli en blylik memuru veya tevkil edecegi memur
tarafindan tasdik edilen haciz varakalarina dayanilarak yapilir. Haciz
karar1 alindiktan sonra uygulanmasi s6z konusu oldugunda tahsil dairesi
gorevlilerinin gemiye fiziken gitmelerine gerek yoktur. Gemilerin haczi
icin gemi siciline durumun tebligi yeterlidir®. Hacze iliskin teblig sicile
ulastiginda haciz sicil serhine islenir. Haciz gemi siciline islendigi andan
itibaren geminin malkiyetinin el degistirmesi mimkiin degildir. Bu asa-
madan sonra 6183 sayili Kanun’un sistematigi geregi satis isleminin
yapilarak kamu alacagmin tahsil edilmesine iliskin slre¢ isleyecektir.
Ancak geminin Tulrk karasularinda bulunmamasi durumunda sicile is-
lenmis haczin de ve hatta sonrasinda satig isleminin gergeklesmesi du-
rumunda da gemi Tiirkiye’nin egemenligi disinda oldugu siirece huku-
ken dogan sonuglarin fiilen gergeklesmesi mimkin olamayacaktir. Bu

soruna uluslararasi hukukun ¢6zum bulmasi gerekecektir.

Il. GEMI HACIZLERINDE “GEMILERIN IHTIYATI HACZINE
ILISKIN MILLETLERARASI SOZLESME”NIN UYGULA-
NABILIRLIGI

“Gemilerin Ihtiyati Haczine Iliskin Milletleraras1 S6zlesme” incelendi-

ginde ihtiyati haczin, bir deniz alacaginin teminat altina alinmas igin,

Mahkeme karar1 ile geminin alikonulmasi veya seferden men edilmesi

anlamina geldigi gortlmektedir. Thtiyati haczin geminin sézlesme tarafi

bir tlkenin karasularindayken tutulmasi olarak ifade edilmesi mimkiin-

dur. Ancak sozlesmenin bir mahkeme ilaminin veya icra edilebilir baska

5 Candan, T.: Agiklamali Amme Alacaklarinin Tahsil Usulii Hakkinda Kanun, Mali
Akademi Yayinlari, Giincellestirilmis 3. Baski, Ankara 2013.
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bir belgenin uygulanmasi veya yerine getirilmesi igin gemiye el konul-

masini kapsamayacagi da belirtilmektedir.

Sozlesmenin 2'nci maddesinde gemilerin yalnizca deniz alacaklart igin
ihtiyaten haczedilebilecegini, buna karsilik baska alacaklar igin ihtiyaten
haczedilemeyecegini ifade etmektedir. Nelerin deniz alacagi oldugu ise
sozlesmenin 1'inci maddesinde duzenlenmektedir. Ayrintili bir liste ol-
masina karsin iginde, kamu alacaklari 6zellikle de devletlerin vergi ala-
caklariin deniz alacagi sayilabilecegine iliskin agik bir diizenleme mev-
cut degildir, aksine sozlesme esasen 0zel hukuk alacaklar1 bakimidan
anlam ifade edebilecek sekilde dizayn edilmistir. Sozlesmede nelerin
deniz alacagi olarak kabul edilecegine iliskin hukimler Tirk Ticaret
Kanunu’nda aynen diizenlenmektedir. TTK 1352-1400’tincii maddeleri
arasinda konu dizenlenmektedir. S6zlesme ve TTK uyarmca devletin
vergi alacaklar1 deniz alacag: olarak nitelendirilmemektedir. Bu nedenle
de Sozlesme ve TTK anlaminda tutulma bir baska deyisle ihtiyati hacze

konu olmas1 mumkin degildir.

Bir vergi alacagini tahsil edebilmek amaciyla gemilerin haczi ve satist
sonrasinda gemilerin icra yoluyla satisi sonrasinda tutulmasina imkan
verecek bir uluslararasi s6zlesmeye ihtiya¢ duyuldugu agiktir. Bu konu-
da her ne kadar 6zel alacaklar nedeniyle icra yoluyla satis sonrasinda
gemilerin tutulmasina iliskin Uluslararas1 Denizcilik Komitesi’nin® bir

sozlesme Onerisi’ ve taslagi® mevcutsa da konu vergi alacaklarmin tahsili

®  “Comite Maritime International” isimli kurulus 1897 yilindan beri denizcilik ve

deniz hukuku alaninda ¢aligmalar yapan uluslararasi bir sivil toplum kurulusudur.

" Sharpe, W.: “Towards an International Instrument For Recognation of Judicial
Sales of Ships - Policy Aspects”, <https://www.academia.edu/11915695/
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oldugunda konu girift bir alana girmektedir. Ozellikle vergi borglularinin
gemilerini bor¢lu olduklar: Glkenin karasularina hi¢ sokmamalar1, gemi-
nin rotalari1 farkli noktalar arasi ticaret yapar hale getirmeleri duru-
munda ortada fiilen ¢cdzllemeyen bir sorun ve bir ¢dzim ihtiyaci oldugu

gorulmektedir.

Konuya kismi de olsa ¢oziim getiren bir uluslararasi sézlesme mevcut-
tur. “Vergi Konularinda Karsilikli Idari Yardimlasma Sozlesmesi" Av-
rupa Konseyi iyesi devletler ile Ekonomik Isbirligi ve Kalkinma Teski-
lati (OECD) Uyesi devletleri kapsayan bir sézlesmedir. S6zlesmenin
11’inci maddesi, sozlesme tarafi bir devlet bir diger sdzlesme tarafi dev-
letin vergi alacaginin tahsili icin, vergi alacagi kendi vergi alacagiymis
gibi tahsil etmek icin gerekli girisimlerde bulunacagini diizenlemektedir.
Sozlesmenin bu sekildeki yapisi vergi borglar1 nedeniyle gemisi hacze-
dilmesini ve satigin1 yani kamu alacaginin tahsili bakimindan islevli go-
rilebilir. Ayrica Ulkeler arasinda imzalan ¢ifte vergilendirmeyi 6nleme
anlagmalarma konuya iliskin hukiumler eklenebilir. Ancak s6zlesmenin
kapsam1 sadece Avrupa Konseyi ve OECD liyesi Ulkeler oldugundan
diinyanin kalan kisminda yukarida ifade edilen sorun devam etmektedir.
Bu nedenle Birlesmis Milletler araciligi ile bir sézlesme olusturulmasina

ihtiya¢ duyulmaktadir.

TOWARDS_AN_INTERNATIONAL_INSTRUMENT_FOR_ RECOGNITION_
OF JUDICIAL SALES OF SHIPS POLICY ASPECTS> (erisim tarihi 20.12.2019).
S6z konusu taslaga ulasmak i¢in bkz. <https://comitemaritime.org/wp-
content/uploads/2018/05/CMI-proposal-to-UNCITRAL-2017.pdf> (erisim tarihi
20.12.2019) Ayrica taslakla ilgili tartigmalar igin bkz. <https://comitemaritime.
org/wp-content/uploads/2018/05/A-Brief-Discussion-on-Judicial-Sales-of-Ships.
pdf> (erisim tarihi 20.12.2019).
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SONUC

Ulkeler cografi egemenlikleri icinde vergi alacaklarini tahsili icin cebri
icraya bagvurabilirler. 6183 sayili Kanun’da vergi tahsiline iliskin islem-
lerinin yani cebri icranin ne sekilde gerceklesecegi diizenlenmektedir.
Kanunun 88’inci maddesinde 6zel olarak gemi haczine iliskin hikim de
s0z konusudur. Ancak geminin fiilen Turkiye Cumhuriyeti egemenligi-
nin gecerli oldugu karasularinda bulunmamasi durumunda haczin ve
satigin fiilen gergeklesmesi mimkin olamamaktadir. Tiirkiye’nin de
taraf oldugu “Vergi Konularinda Karsilikli Idari Yardimlasma Sézles-
mesi” sadece Avrupa Konseyi Uyesi Ulkeler ile OECD uyesi Ulkeleri
kapsam dahiline aldigindan ve yine Tiirkiye’nin taraf oldugu 1999 tarihli
“Gemilerin Ihtiyati Haczine [liskin Milletlerarasi Sézlesme’de konuya
iliskin dlzenleme olmadigindan vergi alacaklarinin tahsili s6z konusu
oldugunda da gemilerin tutulmasina (ihtiyati haczine) iliskin bir ulusla-
rarast sozlesmeye ihtiya¢ duyuldugu gorulmektedir. Konunun ¢ozimdi
“Vergi Konularinda Karsilikli Idari Yardimlasma Sézlesmesi’nin kap-
saminin 0zellikle gemi haczi konusunda tiim diinyay: icine alacak sekil-

de genisletilmesindedir.
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- Ceviri/Translation” -

FORECLOSURE OF SHIPS FOR COLLECTING TAX CLAIM
AND APPLICABILITY OF “INTERNATIONAL CONVENTION
ON ARREST OF SHIPS” ON PUBLIC RECEIVABLES

Assoc. Prof. Dr. Cenker GOKER™

ABSTRACT

Primary receivables such as taxes, duties, fees, tax penalties, fines and
secondary receivables such as delay hike and interest of the State, spe-
cial provincial administrations and municipalities and other receivables
arise from realization of public services but the receivables arising out of
contract, unfair act or unfair acquisition of the same administrations; and
their follow-up costs are collected according to the Law no. 6183 on
Collection Procedure of Public Receivables. Since there is compulsory
execution in collection transactions, in case the debt is not paid, foreclo-
sure and sales take place at the last point. Despite the foreclosure of the
ship is legally realized, in the absence of the vessel in the territorial wa-
ters of the Republic of Turkey, foreclosure and sales are not possible de
facto. It is debatable that the International Convention on Arrest of Ships
1999, which Turkey is a party, provides a solution. The study examines
this problem and proposes a solution.

Dergide yer alan tiim ceviriler bir terciime biirosu tarafindan yapilmis olup,
cevirilerden yazarlar sorumlu degildir.

* Ankara Uni. Faculty of Law Department of Fiscal Law, goker@law.ankara.edu.tr,
ORCID ID: orcid.org/0000-0002-2373-8791.
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Keywords: Foreclosure of Ships, International Convention on Arrest of

Ships, Public Receivable

*k*k

INTRODUCTION

The Law numbered 6183 was accepted in order to regulate the collection
provisions of public receivables. When the tax debt is not paid, the debt
must be collected by force. Even though there are measures that guaran-
tee the tax claim such as provisional accrual and attachment in this re-
gard, collection of the debt is carried out by way of the liquidation of the
debtor's assets as a final solution when the debt is not paid. At this point,
one condition must be considered while collecting the tax debt from a
real person or legal person taxpayer that owns a ship. If the ship, which
is owned by the debtor, to be foreclosed and sold to collect the public
receivables, is outside of the territorial waters of Turkey, the procedure
is legally realized but cannot be completed de facto. The reason for this
is that mechanisms such as holding, seizing and returning the ships by
the ports of other countries due to the tax debt are not available in the
international law. Furthermore, "International Convention on Arrest of
Ships", which was deemed appropriate of Turkey's participation with the
Law dated 2.3.2017 and numbered 6904, entered into force for our coun-
try with the Presidential Decision numbered 1034 published in the Offi-
cial Gazette dated 3.5.2019 and numbered 30763. Another discussion is
on whether the foreclosure carried out for the collection of the public

receivables is within the extent of the convention.
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I. FORECLOSURE OF SHIPS WITHIN THE LAW NUMBE-
RED 6183

Although article 3 of the Law numbered 6183 stipulates that definition
of goods in the law includes ships, there is also a special regulation re-
garding the ships, if available, in the assets of the debtor.! According to
the Article 88 of the Law; "Foreclosure of all kinds of real estate prop-
erties and vessels are registered by issuing the foreclosure circumstance
to the land registry office or ship registry offices." According to the arti-
cle 62 of the Law, the personal and real estate properties of the debtors
or third parties, which are listed in the declaration of property or identi-
fied by the collection office, shall be confiscated equal to the amount of
public receivables by the collection office. In this case, the foreclosure is
registered to the register of the vessels.?® Pursuant to Article 64 of the
Law, foreclosure procedures are conducted on the basis of foreclosure
documents issued by the collecting offices and certified by the chief re-
gional clerk or the delegated clerk of the creditor public administration.
When it comes to its execution after the decision of foreclosure, the offi-

cials of the collection office do not need to physically go to the ship.

1 Atamer, Kerim, Maritime Law Volume: IV Maritime Enforcement Law, Oniki
Levha Publishing, 2. Edition, Istanbul, 2019, p. 86.

2 There are three different register of ships in Turkish law. They are National Vessel
Registry, Registry for the vessels under construction and Turkish International Ves-
sel Registry pursuant to the Turkish Commercial Code.

3 According to the General Notification of Collection published in the Official Ga-
zette dated 11.09.2013 and numbered 28762, notice of levies issued for the foreclo-
sure of the vessels shall be sent to the municipality and/or port authority due to the
individual registration of the vessels to municipalities and port authorities in addi-
tion to the registration to International Vessel Registry, National Vessel Registry,
Directorate General of Maritime and Inland Waters Regulation and Certificate of
Registry.
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Notifying the register of ships about the situation is enough for the fore-
closure of ships*. When the notification regarding the foreclosure reach-
es to the register, it is registered in the register annotation. It is not pos-
sible to sell the ship after this procedure. After this stage, according to
the systematic of the Law numbered 6183, the collection of public re-
ceivables by selling the ship will continue. However, in the event that
the ship is not within the territorial waters of Turkey when the registered
foreclosure and sales procedures of the ship has been completed, it will
not be possible to virtually execute the legal effects as long as the ship is
outside of the sovereignty of Turkey. The international law needs to find

a solution for this problem.

Il. APPLICABILITY OF "INTERNATIONAL CONVENTION
ON ARREST OF SHIPS"™ ON PUBLIC RECEIVABLES

When the "International Convention on the Provisional Attachment of
Ships", it is seen that provisional attachment means that seizing the ship
with Court order or arrest of ship in order to guarantee a marine claim.
Provisional attachment of the ships can be explained as the arrest of the
ships while in the territorial waters of a contracting party. However, it is
also stated that the contract does not include the seizure of a court order

or other executable document for the implementation or execution.

Article 2 of the Convention states that ships can only be provisionally
attached for maritime claims and cannot be provisionally attached for

any other reason. The definition of the maritime receivables are regulat-

4 Candan, Turgut, Annotative Law on the Collection Procedure of Public Receiva-
bles, Mali Akademi Publishing, Updated 3. Edition, Ankara.
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ed in Article 1 of the Convention. Even though a detailed list is availa-
ble, a clear regulation stating that public receivables, especially tax cla-
ims of the states, can be regarded as maritime claims is not available; on
the contrary, the convention is drafted to exclusively include law re-
ceivables. The provisions regarding what will be accepted as maritime
claims in the convention are regulated exactly in the Turkish Commer-
cial Code. This subject is regulated between the Articles 1352 and 1400
of Turkish Commercial Code. Tax claims of the government is defined
as maritime claim pursuant to Convention and Turkish Commercial Co-
de. Therefore, Convention and Turkish Commercial Code do not include

arrest, in other words, provisional attachment.

It is clear that an international convention that enables the arrest of the
ships after the foreclosure and sales procedures conducted to collect a
tax debt. Although there is a convention proposal® and draft® of Interna-
tional Maritime Organization’ regarding the arrest of ships after the sales
through foreclosure due to the special receivables, it falls into a gray area
when the subject is the collection of tax claims. It is seen that there is a

problem and a need for solution, especially when the ships of the tax

5 Sharpe, William, Towards an International Instrument For Recognation of Judicial
Sales of Ships - Policy Aspects, https://www.academia.edu/11915695/
TOWARDS_AN_INTERNATIONAL_ INSTRUMENT_FOR_ RECOGNITION _
OF JUDICIAL_SALES OF SHIPS POLICY_ASPECTS (access date 20.12.2019).

6 See to access the draft. https://comitemaritime.org/wp-content/uploads/2018/05/

CMI-proposal-to-UNCITRAL-2017.pdf (erisim tarihi 20.12.2019) See to access the

discussions on the draft https://comitemaritime.org/wp-content/uploads/2018/05/A-

Brief-Discussion-on-Judicial-Sales-of-Ships.pdf (access date 20.12.2019).

The organization “Comite Maritime International” is an international non-

governmental organization that has been working in the field of maritime and mari-

time law since 1897.
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debtors do not enter into the territorial waters of the country they owe

and setting the ship's route to trade between different points.

There is an international convention that offers a partial solution to this
issue. "Convention on Mutual Administrative Assistance in Tax Matters"
is a convention that includes member states of the European Council and
member states of Organization for Economic Cooperation and Devel-
opment (OECD). Article 11 of the convention stipulates that a contract-
Ing state can act on necessary interventions in the tax collection of an-
other contracting state as its own. This structure of the convention can be
seen functional in terms of foreclosure and sales of ships for collecting
tax debts, in other words, public receivables. Furthermore, provisions
can be added regarding this issue to the bilateral agreements of the coun-
tries on avoidance of double taxation. However, the above-mentioned
issue still continues in the rest of the world since this convention is only
limited to the member states of European Council and OECD. Therefore,
a convention needs to be drafted by way of United Nations.

CONCLUSION

Countries can use compulsory execution in the collection of claims with-
in their geographical sovereignty. The Law numbered 6183 regulates the
form of the procedures regarding the collection of taxes, in other words,
compulsory execution. Article 88 of the Law exclusively includes the
provision on foreclosure of ships. Despite the foreclosure of the ship is
legally realized, in the absence of the vessel in the territorial waters of
the Republic of Turkey, foreclosure and sales are not possible de facto.
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Since "Convention on Mutual Administrative Assistance in Tax Mat-
ters”, which Turkey is a part of, only includes member states of Europe-
an Council and OECD and there are no regulations in the "International
Convention on Arrest of Ships" regarding the subject, an international
convention is needed on the arrest (provisional attachment) of ships in
the collection of tax debts. The solution of this issue is broadening the
extent of the "Convention on Mutual Administrative Assistance in Tax

Matters", especially on foreclosure of ships, as to include the whole world.
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