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Giliniimiizde, diinya ticaretinin yaklasik %901 deniz yoluyla ger¢eklesmektedir.
Teknolojideki ilerlemeler, “uzaklik” kavramimin anlamini degistirmis, denizasiri
yatirimlar artmis ve deniz ticaretinin hacmi stirekli olarak biiylimiistiir. Bu baglamda,
deniz ticaretinin temel unsurlar1 olan gemilerin etkin bir sekilde denetlenmesi biiyiik bir
oneme sahiptir. Ciinkii yeterince denetlenmeyen gemiler, deniz kirliligine ve deniz
ekosistemlerindeki canli tiirlerin kaybina neden olabilir. Bu durum, sadece deniz
ticaretiyle ugrasanlar1 degil, ayn1 zamanda gemilerin seyrettigi denizlerin gergek
sahipleri olan tiim insanlar1 ilgilendiren bir sorun haline gelmistir. Bu sorunlarla
miicadelede en biiyiik sorumluluk, geminin siciline kayitli oldugu bayrak devletlerine
diismektedir. Bu bakimdan son 50 yilda yaygin bir sekilde kullanilan ve uluslararasi

deniz ticaretinin gelecegini tehdit eden elverisli bayraklar ile miicadele, uluslararasi
toplum agisindan bilyiik bir nem tasimaktadir.
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ABSTRACT

Today, approximately 90% of world trade is carried out over the seas. Advances in
technology have changed the meaning of the concept of “distance”, overseas investments
have increased and the volume of maritime trade has constantly grown. In this context,
effective inspection of ships, which are the basic elements of maritime trade, is of great
importance. Because inadequately inspected ships can cause marine pollution and loss
of living species in marine ecosystems. This situation has become a problem that
concerns not only those engaged in maritime trade, but also all people who are the real
owners of the seas where the ships sail. The greatest responsibility in combating these
problems falls on the flag states where the ship is registered. In this regard, the fight
against flags of convenience, which have been widely used in the last 50 years and
threaten the future of international maritime trade, is of great importance for the
international community.

Key Words: *Ship Registry *National Ship Registries *Flag of Convenience *Open Ship
Registries <1986 United Nations Convention on Conditions for Registration of Ships

GIRIS

Diinya ticaretinin yilizde 90’lik bir kisminin denizler iizerinden gergeklestirildigi
g6z oniinde bulunduruldugunda, uluslararas1 hukuk bakimindan bayrak devleti
kavrami ve bayrak devletinin yargi yetkisi biiyiik nem arz etmektedir. Bayrak
devleti, bir geminin uyrukluguna tabi oldugu, bayragim tasidig1 ve miinhasir
egemenligi altinda bulundugu devlettir. Bayrak devleti ile iliskili en temel
kavramlardan birisi gemi ile bayrak devleti arasinda hukuki bagin kurulmasini
saglayan gemi sicilidir. Gemilerin bir devletin bayragini tasiyabilmesi ve o
devletin uyrukluguna sahip olabilmesi i¢in mutlaka o devletin gemi siciline tescil
olmasi gerekir. Ayrica gemilerin agik denizlerde seyredebilmesi ve baska bir
devletin limanina demirleyebilmesi i¢in, mutlaka bir devletin gemi siciline tescil
edilmelidir. Her geminin yalnizca bir devletin gemi siciline kayith olmasi
gerekir. Bu ilkenin bir sonucu olarak gemiler birden fazla devletin gemi siciline
kaydolamaz ve bayragini tagtyamaz. Birden fazla devletin bayragini tagiyan ve
yerine gore istedigi bayragi kullanan gemiler uyruksuz bir gemi kabul edilir ve
tiim devletlerin bu gemiler tizerinde yargi yetkisi dogar.

Gemilerin tescili hususundaki temel ilkelerden birisi de gemi ile geminin siciline
kaydedildigi bayrak devleti arasinda gergek bir bagin olmasidir. Son 50 yilda
yaygin bir sekilde kullanilmaya baslayan elverisli bayrak uygulamalar1 gemi ile
bayrak devleti arasinda gercek bir bagin kurulmasia engel olan ve gemiler
iizerinde denetim mekanizmasinin ortadan kalkmasmma neden olan bir
fenomendir. Ozellikle gemi sahiplerinin, vergi avantajlari, diisiik maliyetler ve
hukuki diizenlemelerden kagimma gibi nedenlerle elverisli bayraklar1 tercih
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etmeleri, denizcilik sektoriinde denetim ve diizenleme eksikliklerine yol agarak
cesitli zorluklar beraberinde getirmektedir.

Diinya genelinde denizcilik sektdriinde yasanan hizli gelismeler, gemilerin
bayrak devletlerinden uzak bolgelere seferler diizenlemesi ve bayrak
devletlerinin gemi sahiplerine etkin bir sekilde yaptinm uygulamamasi gibi
faktorler, gemiler {lizerinde etkin denetimlerin saglanmasini zorlastirmaktadir.
Ayrica, artan ekonomik ve siyasi baskilar, gemi sayilarinda ve tonajlarda
yasanan agir1 artig, limanlardaki trafigin deniz tasimaciliginda yasanan
genisleme gibi etkenler, bayrak devletlerinin bayragini tasiyan gemiler tizerinde
sahip olduklar1 denetim yetkilerini giderek kaybetmelerine yol agmaktadir. Bu
durum, gercek bir bag bulunmayan elverisli bayrak devletlerinin
yayginlagmasina ve bu bayraklarin diinya gemi tonajinin 6nemli bir kismin
kontrol etmelerine neden olmaktadir. UNCTAD''n 2021 raporlari, gemi
sahiplerinin uyrukluklarm tasidigi devletlerle gemilerin bayraklarini tasidig
devletler arasindaki belirgin farkliliklarn ortaya koymus ve diinya deniz
ticaretinde kullanilan gemilerin biiyiik bir boliimiiniin elverigli bayraklar altinda
seyrettigini vurgulamigtir. Gemi sahiplerinin ulusal gemi sicillerinden elverisli
bayraklara gecisinin hizlanmasi bu sorunun irdelenmesi ve bu sorunla miicadele
edilmesi gereksinimini dogurmustur. Bu bakimdan ¢aligmamizda 6ncelikle gemi
sicili kavraminin ortaya ¢ikis siireci ele alindiktan sonra, gemi siciline tescil
hususu detayl bir sekilde irdelenecektir. Bu kisimda 6zellikle 6nemli geleneksel
denizci devletlerin ¢abasiyla imzalanan fakat halen yiiriirliige girmeyen 1986
BM Gemilerin Tescili Sézlesmesi’nin hiikiimleri g6z 6nlinde bulundurulacaktir.
Son olarak uluslararast1 hukukta kullamilan gemi sicili tiirlerine kisaca
degindikten sonra, agik gemi sicili olarak da adlandirilan elverisli bayraklarin
temel Ozellikleri ve bu uygulamalar ile nasil miicadele edilecegi hususlari
kapsaml bir sekilde irdelenecektir.

I. GEMI SIiCILININ TANIMI

Uluslararas1 hukukta agik deniz serbestisinin kullanilmasini saglamak igin
bayrak devletleri yetkilendirilmistir. Bu dogrultuda, her devlet, kendi
vatandasligina sahip olan ve bayragini tasiyan ticaret gemilerinin ayrintilarmin
girildigi bir sicil tutabilir'.

' Richard Coles ve Edward Watt, Ship Registration: Law and Practice (B. 2, Routledge 2009)
3; Olena Ptashenchuk, ‘The Concept Of “Genuine Link” In The International Maritime Law’
(Kyiv University of Law at the National Academy of Sciences of Ukraine 2013) para 3.
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Iste bu sicile, “gemi sicili” denir. Ayrica gemi sicilini, “belli nitelikleri tasiyan
gemilerin hem fiziksel hem de hukuksal durumlarimi belirten, boylece bu
bilgilerin alenilesmesini saglayan resmi bir sicil” olarak tanimlamak
miimkiindiir’. Bir baska tammda gemi sicili “gemilere iliskin takyidatlar,
serhler, itirazlar ile tabiiyet ve isimlerini belirleyen bir resmi sicil” olarak
tammlanmisti’. Yine bir diger tanima gére gemi sicili; geminin adi, sicil
numarasi, kayit yeri, sahibi, sahiplerinin uyruklugu gibi bilgilerinin kaydedildigi
resmi sicil veya sicilleri ifade eder®. Bu bilgiler 1s131nda gemi sicili, en temelde
bir ticaret gemisinin uyruklugunun belirlenmesini saglayan, geminin adi,
sahipleri, sahiplerinin uyruklugu, baglama liman1 gibi temel 6zelliklerinin yam
sira geminin iizerinde kurulan gemi rehni, haciz gibi 6zel durumlar gdsteren ve
aleniyeti saglayan resmi sicildir.

Gemi sicilini tutan devletlere ise “tescil devieti” denir. Diger bir tanima gore
tescil devleti, “bir geminin gemi siciline kayith oldugu devlet’tir’. Gemiler
bakimindan kural olarak tescil devleti, ayn1 zamanda bayrak devletidir. Ciinkii
gemiler, bir devletteki gemi siciline tescil olduktan sonra, o devletin bayragini
tasimaya hak kazanirlar. Gemi siciline kaydedilen ticaret gemileri, tescil
devletinin bayragimi tasiyarak, o devletin gemi siciline kayith oldugunu ve
uyruklugunu tagidigini gosterir.

II. GEMI SICILININ TARIHSEL GELIiSiMi®

Ulusal gemi sicili uygulamalari, Roma Imparatorluk Hukukuna dayanmaktadir.
Daha sonra Orta Cag italya’smin Sehir Devletlerinde yaygin bir uygulama olarak
goriilmektedir’. Orta Cag boyunca hem gemilerin hem de seyriiseferlerinin
smurlt yetenekleri ve genis kapsamli uluslararasi ticaretin olmamasi nedeniyle,
limanlarina giren ve ¢ikan gemilerin devletler tarafindan yargilanmasi veya
kontroliine iliskin bir gereklilik dogmamustir. Gemileri diizenlemeye yonelik ilk

Orkun Burak Oztﬁr.lf, “Yabanci Bayrakli Gemilerin Denetim Kriterleri ve Liman Devleti
Kontrolii Sorunlar1 Uzerine Bir Calisma’ (Yayimlanmanus Yiikseklisans Tezi, Dokuz Eyliil
Universitesi 2015) 120.

Hayrettin Kurt, ‘Tiirk Uluslararas1 Gemi Sicili Kanunu’nun Degerlendirilmesi’ [2014] Ankara
Barosu Dergisi 271, 274.

1986 Gemilerin Tescili Sozlesmesi 2. madde.

1986 Gemilerin Tescili Sozlesmesi 2. madde.

Bu baslik altinda yalnizca gemi sicilinin ilk uygulamalaria deginilmis olup, gemi sicili
tiirlerinin tarihsel gelisimine “Elverisli Bayraklarin Ortaya Cikis Stireci” baghig altinda detayli
olarak deginilecektir.

7 Aydogan Ozman, Deniz Hukuku, vol 1 (B. 1, Turhan Kitabevi 2006) 188.
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girisimler, tasarim, yapim, ekipman veya giivenli seyir gerekliliklerinden ziyade
giimriik vergileri, kargo tasimacilig1 ve uyrukluk iizerine odaklanmis®; gemiler
Ozellikle geminin adi, sahibinin adi ve tonaji ile tescil edilmis ve bu tiir
konulardaki hileler geminin miisaderesine yol agmustir’. ilerleyen siireclerde
Ingiltere’de ilk defa 1660 yilinda II. Charles tarafindan ¢ikarilan Seyriisefer
Kanunu’'nda ve 17. ve 18. yiizyill boyunca yiriirliikte olan Seyriisefer
Kanunlari’nda gemi uyruklugunun ve kimliginin tespitine yonelik onemli
gereksinimlere yer verilmistir'®. Bu gereklilikler, geminin adimin ve kayit
limaninin isaretlenmesi, miilkiyetin devri, yapim yerinin kaniti, tonaj, kimlik
kaydi ve kaptan degisikliklerini ve gemi enkazi durumunda geminin kimliginin
tartisilmaz bir kanitini1 saglamak i¢in geminin ana kirisine oyulmus benzersiz bir
kayit numarasimin saglanmasini kapsamaktadir. Tiim bu gereksinimler, ilk kez
Ingiltere’de tescil dahil tiim tasima konularindan sorumlu bir Merkezi Hiikiimet
Idaresi kuran 1850 Deniz Ticareti Yasasi'nda biiyiik bir konsolidasyona tabi
tutulmustur'".

Tarihsel olarak, higbir zaman gemi tescili i¢in uluslararasi bir standart
olmamistir. Her ne kadar 1982 BMDHS’ de gemilerin tescil edilmesine iligkin
onemli bir yiikiimliiliik getirilmis olsa da gemilerin tescil siirecine iliskin detayli
diizenlemeler igeren ylirlirliige girmis baglayici bir uluslararasi sozlesme
bulunmamaktadir. Ancak 1970’lerde agik gemi sicillerinin veya “elverisli
bayraklar’in ¢ogalmasiyla ilgili endiseler nedeniyle, BM Ticaret ve Kalkinma
Konferanst himayesinde gergeklestirilen Gemilerin Tescili Hakkinda Birlesmis
Milletler Konferans1 1984 yilinda toplanmis ve 1986 yilinda BM Gemilerin
Tescil Sartlarina iliskin Sozlesme imzalanmustir'?. 1986 Gemilerin Tescili
Sozlesmesi, gercek bag, miilkiyet, yonetim, tescil, hesap verebilirlik ve bayrak
devletinin roliine yapilan atiflar dahil olmak {izere, gemilerin ulusal bir sicile
kaydi icin uluslararasi standartlar belirlemesine ragmen, yliriirliige girmedigi
icin baglayicilik tasimamaktadir.

8 John NK Mansell, Flag State Responsibility (Berlin Heidelberg 2009) 37.

®  Coles ve Watt (n 1) 4.

10" Mansell (n 8) 26.

T ibid.

ibid 29; Malcolm N Shaw, Uluslararas: Hukuk (Ibrahim Kaya ed, Yiicel Acer ve digerleri ¢vr,
B. 8, Tiirkiye Bilimler Akademisi 2019) 435.
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III. GEMI SIiCILINE TESCIL

Tescil, bir gemiye iligskin bilgilerin, gerektiginde bagvurulmak ve belirliligi
saglamak iizere, 6zel bir sicile kaydedilmesidir'®. Diger bir deyisle, bir devletin
resmi sicillerine diisiilen kayd1 ifade eden tescil, gemiye uyruklugu saglayan en
onemli faktordiir'. Genellikle bir gemiye ulusal karakter atfedilmesini saglamak
icin kullanilan tescil kavrami, geminin Ozelliklerinin bir devletin kamu
kayitlarina girisi anlamina gelen islemdir. Bircok uluslararasi denizcilik
sozlesmesi agisindan, belirli bir devlette tescil, geminin o devletin uyrukluguna
sahip oldugunu kabul etmek icin yeterli bir baglant: faktoriidiir'”.

1982 BMDHS nin 91. maddesinde devletlerin, gemilere tabiiyet verilmesi ve bu
gemilerin tescil edilmesi ve bayragini tasima hakkimin verilmesi i¢in gerekli
sartlarn belirleme yetkisine sahip oldugu acik bir sekilde vurgulanmustir.
Dolayisiyla gemi siciline tescil sartlarii tespit yetkisi, her devletin kendi
takdirine birakilmigtir. Devletler, uluslararasi hukuk kurallarini ve uluslararasi
hukuktan dogan yiikiimliiliklerini de g6z Onilinde bulundurarak ulusal
mevzuatlart ile kendi menfaatleri dogrultusunda tescil sartlarimi tespit
edebilecektir.

Gemilerin bir gemi siciline tescili ve tescil edildigi devletin bayragini tagimasi
zorunludur. Ancak gemi sahiplerinin kaydolacagi gemi sicilini segcme hakki
oldugu unutulmamalidir. Bu yilizden bir geminin gemi siciline tescili, ancak gemi
sahiplerinin tescil talebi ile miimkiindiir. Gemi sahiplerinin talebi olmaksizin
gemiler, re’sen bir devletin gemi siciline kaydedilemez. Gemi sahipleri, gerekli
sartlann tagimak kaydiyla istedigi devletin gemi siciline gemilerini tescil
ettirebilirler.

Bayrak devleti, kendi bayragini tasiyan gemiler igin, bu devlet tarafindan
belirlenen bir sekilde muhafaza edilecek bir gemi sicili olusturmalidir. Bir
devletin kanun ve diger hukuki diizenlemelerine gére kendi bayragini tagima
yetkisine sahip gemiler, bu gemi siciline, sahibi veya sahipleri ya da ulusal kanun
ve diger hukuki diizenlemelerin 6ngdrdiigii hallerde, ¢iplak gemi kiralayan
adina tescil edileceklerdir'®.

13 Ozman (n 7) 188.

4 Selami Kuran, Uluslararast Deniz Hukuku (B. 7, Beta Basim AS 2021) 19.
15 Coles ve Watt (n 1) 3.

1986 Gemilerin Tescili S6zlesmesi 11/1. maddesi.
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1986 Gemilerin Tescili S6zlesmesi’nin 4. maddesinin 4. fikrasi uyarinca ¢iplak
gemi kiralarina iligkin hiikkiimler sakli kalmak kaydiyla hi¢bir gemi, iki veya daha
fazla devletin gemi siciline aynm1 anda kaydedilmeyecektir. Bu hiikiimde atif
yapilan ¢iplak gemi kiralarma iliskin hiikiimlere deginmekte fayda vardir. Ilk
olarak 1986 Gemilerin Tescili S6zlesmesi’'nde ¢iplak kiralama (bareboat charter)
“belirli bir siire boyunca bir geminin kiralanmast hususunda, kiralayann,
kiralama siiresi boyunca geminin kaptanini ve miirettebatini atama hakki da
dahil olmak iizere, geminin tam miilkiyetine ve kontroliine sahip oldugu bir
sozlesme” olarak tammlanmistir'’. Bu tanimdan da anlasilacag: iizere ciplak
kiralamanin varligi halinde bir devlet, kendi kanun ve diger hukuki
diizenlemelerine uygun olarak, o devlette bir kiralayan tarafindan kiralanan bir
gemiye, o kira siiresi boyunca tescil ve bayragimi cekme hakk1 verebilecektir'®.
1986 Gemilerin Tescili Sozlesmesi'ne taraf devletlerdeki gemi sahipleri veya
gemi kiralayanlar, bu tiir ¢iplak gemi kiralama faaliyetlerine girdiklerinde, bu
Sozlesmede yer alan tescil kosullarina tam olarak uymak zorundadir'®. Ciplak
kiralanan gemiler, kiralayan adina gemi siciline tescil edilecek ve gemilerin
uygunluk hedefine ulagmak amaciyla, kiralayan kisi gemi sahibi olarak kabul
edilecektir. Buna ragmen ¢iplak kiralama, belirli bir ¢iplak kiralama
sozlesmesinde belirtilen haklar diginda, kiralayana kiralanan gemi tiizerinde
herhangi bir miilkiyet hakki saglamayacaktir’’. Diger taraftan bayrak devletleri,
ciplak kiralanan ve bayragini tasiyan bir geminin tam yetki ve kontroliine tabi
olmasim saglama yiikiimliiliigii altindadir®'. Bu yiikiimliiliik, ¢iplak kiralanan
gemi ile bayrak devleti arasinda “gercek bir bag” kurulmasini hedeflemektedir.
Ayrica bir devlet, bir gemiyi gemi siciline kaydetmeden Once, varsa onceki
sicilin  silindiginden emin olmalidir®. Bir geminin ¢iplak kiralanmasi
durumunda, tescili yapacak olan devlet, geminin eski bayrak devletinin bayragini
tagima hakkinin askiya alindigindan emin olmalidir. Hatta bu tiir durumlarda

1986 Gemilerin Tescili Sozlesmesi 2. maddesi. Tirk Gemi Sicili Yonetmeligi’nin 4/].
maddesinde ise ¢iplak kiralama, “bir iilke bayragindaki geminin, bir donatan/isletici
sorumlulugunda baska bir iilke bayragina gegici bir siire ile gegmesini saglayan, geminin
giderinin kimin tarafindan hangi olgiide kiralanacagi ozel anlagsmalara tabi olan kiralama”
seklinde tanimlanmigtir. Tirk Gemi Sicili Yonetmeligi'nin tam metni igin bkz.
<https://www.mevzuat.gov.tr/anasayfa/MevzuatFihristDetaylframe?MevzuatTur=7&Mevzua
tNo=5692&MevzuatTertip=5> s.e.t. 01.03.2022.

1986 Gemilerin Tescili S6zlesmesi 12/1. maddesi.

1986 Gemilerin Tescili S6zlesmesi 12/2. maddesi.

1986 Gemilerin Tescili S6zlesmesi 12/3. maddesi.

1986 Gemilerin Tescili S6zlesmesi 12/4. maddesi.

1986 Gemilerin Tescili S6zlesmesi 11/4. maddesi.



Uluslararas: Deniz Hukukunda Gemi Sicili Kavrami:
8 Elverigli Bayraklarla Miicadele Boyutu

yeni tescil, geminin eski bayrak devleti kapsamindaki uyrukluguna iligkin olarak
onceki tescilin askiya alindigin1 gosteren kanitlarin ibraz edilmesi ve kayith
herhangi  bir ipotek durumunun ayrintilarini  gostermesi  {izerine
gerceklestirilmelidir”®. Bu yiikiimliiliik ise, bir geminin ayni anda iki ve daha
fazla gemi siciline tescilinin Oniine ge¢meyi ve ¢iplak kiralama yoluyla gemi
sahiplerinin birden fazla sicile kaydolarak yerine gore istedigi devletin bayragim
kullanmasini engellemeyi hedeflemektedir.

1. Tescil Edilmesi Gereken Gemiler

Bir devlet tarafindan bir gemi sahibine ve bir gemiye kendi ulusal bayragini
tasima hakkinin verilmesi, her durumda iki tespiti icermelidir. ilk olarak ulusal
gemi siciline kaydedilmeye yetkili gemi sahipleri kategorilerinin belirlenmesi ve
belirli bir bagvuruyu yapan gemi sahibinin bu kategorilerden birine girip
girmediginin belirlenmesidir. ikincisi ise ulusal sicile kaydedilmeye hak kazanan
gemi kategorilerinin belirlenmesi ve belirli bir geminin bu kategorilerden birine
girip girmediginin belirlenmesidir**. Uluslararas1 hukukta tek bir gemi tanimi
olmadig1 i¢in ve gemiler tip, boyut, yas, kullanim amac1 gibi unsurlara gore
cesitli siniflandirmalara tabi tutulabildigi icin, her devlet kendi kanunlarina goére
hangi gemi kategorilerinin gemi siciline tescil edilebilecegini belirleme hakkina
sahiptir. Bu hak ayn1 zamanda bayrak devletine tescil edilecek bir geminin nasil
tanimlanacagin belirleme yiikiimliiliigii de getirmektedir®.

1982 BMDHS’de her devlete, kiiciik olmalari nedeniyle genel kabul gérmiis
uluslararast diizenlemelerde kapsam dis1 birakilan gemiler hari¢, bayragini
tagiyan gemilerin isimlerini ve Ozelliklerini igeren bir gemi sicili tutma
ylkiimliiligii ylklenmistir. Goriildiigt tizere kiigiik olmalar1 nedeniyle genel
kabul gormiis uluslararas1 diizenlemelerde kapsam dis1 birakilan ticaret

231986 Gemilerin Tescili Sozlesmesi 11/5. maddesi.

24 Coles ve Watt (n 1) 15.

25 Ornegin, 6102 sayil Tiirk Ticaret Kanunu’nda “Tescili Caiz Gemiler” madde kenar baslikli
956. maddede gemi siciline, “Tiirk Bayragini cekme hakkina sahip ticaret gemilerinin” tescil
olunacag diizenlenmistir. “Tescili Zorunlu Gemiler” madde kenar baglikli 957. maddede ise
“Onsekiz gros tonilatoda ve daha biiyiik her ticaret gemisinin maliki, tescil isteminde
bulunmak zorundadir.” denilmekte, buradan 18 gros tonilatonun altindaki ticaret gemilerinin
gemi siciline kaydolma zorunlulugu olmadig1 anlasilmaktadir. Fakat belirtmek gerekir ki, Tiirk
Uluslararas:1 Gemi Sicili Yonetmeligi’nin 2. maddesinin 1. fikrasinin (b) bendinde “tonaj sinir:
aranmaksizin, yurt iginde insa edilen gemiler, yatlar ve ozel maksath, ozel yapili biitiin
gemiler’in Tiirk Uluslararast Gemi Siciline tescil edilmesi gerektigi vurgulanarak, geminin
biiyiikliigline bakilmaksizin Tiirkiye sinirlari i¢inde insa edilen biitiin gemi ve yatlarin Tiirk
Uluslararas1 Gemi Sicili’ne kaydolacag: ifade edilmistir.
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gemilerinin gemi siciline kaydedilme zorunlulugu yoktur. Burada genel kabul
gormiis uluslararas1 diizenlemeler ifadesinin kapsami IMO tarafindan kabul
edilen seyriisefer ve gemi giivenligine ve deniz ¢evresinin korunmasina iligkin
uluslararasi sézlesmelerdir®. Belirtmek gerekir ki burada devletlere, ¢ok kiigiik
gemileri gemi sicilinin kapsami disinda birakmalar yoniinde bir yiikiimliiliik
yliklenmemistir. Yalnizca ¢ok kiigiikk gemilerin, bu sézlesmeler kapsaminda
tescilinin bir zorunluluk olmadig1 vurgulanmstir.

Uluslararasi sozlesmelerin genellikle uygulanmaya bagladig1 temel Slgiite gore
geleneksel esik boyutunun uzunlugu 24 metrenin altinda olan gemiler siklikla
“kiictik gemiler” olarak smiflandirilmaktadir. Bu Olgiimiin tarihsel nedeni
belirsiz olmakla birlikte, bu 6lgiit 6zellikle 1969 Uluslararast Gemilerin Tonaj
Olgiimii Sézlesmesi’nin bir sonucu olarak uluslararast alanda kabul
edilmektedir. Baz1 devletler, bir geminin tescil edilmesinin zorunlu olup
olmadig1 veya kiiciik gemiler i¢in ayr1 bir kategori veya sicilde olup olmadigi
konusunda belirleyici kriter olarak uzunluktan ziyade tonaji secer’’. Birgok
bayrak devleti, 24 metreden daha kisa teknelerin kaydini kolaylastirmak ve
bdylece bu tiir daha kii¢iik ama yine de degerli gemilerin satin alinmasi igin borg
veren finansorlerin ihtiya¢ duydugu ipoteklerin tesciline izin vermek amaciyla,
ozellikle kiiciik gemiler i¢in hizmet veren 6zel bir sicil imkan sunmaktadir?®,

1986 Gemilerin Tescili S6zlesmesi’nde yapilan gemi taniminda belli biiyiikliikte
olmayan gemiler S6zlesme’nin kapsami disinda birakilmigtir. Bu tanima gore
gemi, “500 gros kayitl tonun altindaki gemiler hari¢ olmak iizere, mal, yolcu
veya her ikisinin tasinmast icin uluslararasi deniz ticaretinde kullanilan kendi
kendine hareket edebilen acik deniz gemileri” seklinde tanimlanmistir. Bu
tanimdan ve S6zlesme’nin kapsamini belirleyen 3. maddesinden, bu Sézlesme
hiikiimlerinin yalnizca 500 gros tonun iizerindeki uluslararasi deniz ticaretinde

20 Ornegin, 1974 Denizde Can Giivenligi Uluslararas1 Sézlesmesi (1974 SOLAS), 1966
Uluslararas1 Yiikleme Sinir1 Sézlesmesi, 1969 Gemilerin Tonilatolarim Olgme Uluslararasi
Sozlesmesi, 1973 Petroliin Neden Oldugu Deniz Kirliliginin Onlenmesine {liskin Uluslararast
Sozlesme (1973 MARPOL), 1969 Petrol Kirliliginden Dogan Zararin Hukuki Sorumluluguna
Iliskin Uluslararas1 Sozlesme (1969 CLC Sbozlesmesi), 1972/1992 Petrol Kirliligi Zararmm
Tazmini I¢in Bir Uluslararas: Fonun Kurulmasina Iliskin Uluslararas: S6zlesme (1971 FUND
Sozlesmesi), 1990 Petrol Kirliligine Kars1 Hazirlikli Olma, Miidahale ve Is Birligi fle Tlgili
Uluslararast S6zlesme (1990 OPRC Sozlesmest).

27 Bkz. 6102 sayih Tiirk Ticaret Kanunu’nun 956. maddesi.
28 Coles ve Watt (n 1) 26.



Uluslararas: Deniz Hukukunda Gemi Sicili Kavrami:
10 Elverigli Bayraklarla Miicadele Boyutu

kullanilan ve kendi kendine hareket edebilen agik deniz gemileri igin
uygulanacagi anlagilmaktadir.

Gemi sicillerine yalnizca ticaret gemileri ve ticari amagla kullanilan devlet
gemileri tescil edilir. Dolayisiyla savas gemileri ve ticari amagla kullanilmayan
devlet hizmetinde bulunan gemilerin, gemi siciline tescili gerekmez*’.

2. Tescil Edilmesi Gereken Hususlar

Tescil usulleri ve gemi siciline kaydedilebilecek hususlarin tespiti elbette her
devletin ulusal mevzuatini ilgilendiren bir konudur*’. Klasik olarak bu ayrintilar,

2% Bu dogrultuda 6102 sayili Tiirk Ticaret Kanunu’nun “Tescili Caiz Olmayan Gemiler” kenar

baslikli 958. maddesi 6rnek verilebilir. Buna gore “Tiirk gemisi olmayan gemilerle, yabanci
bir gemi siciline kayitlh bulunan Tiirk gemileri, donanmaya bagh harp gemileri, yardimci
gemiler ve Devlet, il 0zel idaresi, belediye ve koy ile diger kamu tiizel kisilerine ait miinhasiran
bir kamu hizmetinin goriilmesine ozgiilenmis gemiler Tiirk Gemi Siciline tescil olunamaz.”
denilmek suretiyle, hem savas gemileri ve yardimet savas gemilerinin hem de kamu hizmetine
tahsis edilmis, ticari faaliyetlerde kullanilmayan devlet gemilerinin gemi siciline tescil
olunmayacaglt vurgulanmustir. Belirtmek gerekir ki savas gemileri gemi siciline
kaydedilmemekle birlikte, devletler sahip olduklar1 savas gemilerine iliskin envanteri Deniz
Kuvvetlerine bagli sitelerde yaymlamak suretiyle diger devletlerle paylagsmaktadir.
Tiirkiye nin savas gemilerine iliskin envanterine bkz.
<https://www.dzkk.tsk.tr/Destek/icerik/yavuz-sinifi> s.e.t. 04.03.2022; ABD’nin savas
gemilerine iliskin envanter i¢in bkz. <https://www.surfpac.navy.mil/Ships/By-Class/> s.e.t.
04.03.2022.

Ornegin, 6102 sayih Tiirk Ticaret Kanunu’nda gemi tescilinin igerigini diizenleyen 960.
maddesinde gemi sahibinin tescil istemiyle birlikte su hususlari bildirmesi istenmistir:

“a) Geminin adl.

30

b) Tiirii ve yapiminda kullanilmis olan esas malzeme.

¢) Baglama liman.

d) Belirlenmesi miimkiinse, yapildigi yer ve kizaktan indigi yil.

e) Resmi 6l¢me sonuglar: ve makine giicii.

f) Geminin maliki;

1. Gergek kisi ise, adi ve soyadi, T.C. kimlik numarasi, varsa ticaret unvam ve kayitl
bulundugu ticaret sicili miidiirliigii ile sicil numarasi.

2. Ticaret sirketi ise, sirketin tiirii, ticaret unvani ve tescil olundugu ticaret sicili miidiirliigii
ile sicil numarasi.

3. Diger tiizel kisilerden ise, adi ve merkezi.

4. Donatma istiraki ise, tacir sifatina sahip oldugu takdirde ticaret unvani ile paydas
donatanlarin ad ve soyadlari, varsa T.C. kimlik numarast ile gemi paylarinin miktar: ve varsa
gemi miidiiriiniin adi ve soyadi ve T.C. kimlik numarast.

g) Iktisap sebebi.

h) Tiirk Bayragini cekme hakkina esas olusturan sebepler.

i) Malikin, Tiirkiye de yerlesim yeri veya ticari isletmesi yoksa, sicil miidiirliigiine gosterilen
ve o bélgede oturan temsilcinin adi, soyadi, TC kimlik numarasi ve adresi.”
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geminin boyutlarini ve tonajini, ana motorlarin tanimini ve kayith gemi sahibinin
adm1 ve adresini igerecektir. Bir tescil belgesinin ilk yasal sekli, 1784 tarihli
Birlesik Krallik Denizcilik ve Seyriisefer Yasasi’nda yer almaktadir ve bu
tescilde gemi sahibinin ad1 ve ikametgahi, geminin adi, kaptanin adi, yapim tarihi
ve yeri, direk ve giiverte sayis1 ve geminin 6l¢iilen boyutlar1 ve tonaj ile ilgili
ayrintilar yer almistir’”,

1982 BMDHS nin 94. maddesinin 2-a. fikrasinda her devletin bayragim tasiyan
gemilerin isimlerini ve 6zelliklerini i¢eren bir gemi sicili bulundurmasi gerektigi
acik bir sekilde diizenlenmistir. Fakat hiikkmiin devaminda “geminin adi ve
ozelliklerini iceren” ifadesi aciklanmamistir. Iste bu bosluk, 1986 Gemilerin
Tescili Sozlesmesi’nde gemi siciline tescil edilmesi gereken konular detayli bir
sekilde ele alinarak ¢oziilmistiir. S6z konusu Sézlesmede getirilen gemi siciline
kaydedilmesi gereken temel unsurlar1 su sekilde siralamak miimkiindiir’:

- Geminin ad1 ve varsa dnceki ad1 ve sicili,

- Kayit yeri veya liman1 veya ana liman ve geminin resmi numarasi veya
isareti,

- Atanmigsa, geminin uluslararasi ¢agr1 isareti,

- Geminin ana teknik 6zelliklerinin agiklanmasi,

- Bayrak devletinde Tescil Memurunun kolayca erisebilecegi, fakat bagka
bir kamuya acik belgede kaydedilmemesi sartiyla geminin sahibinin
veya geminin sahiplerinden her birinin adi, adresi ve uygun oldugu
olgiide uyruklugu™®,

- Geminin 6nceki kaydinin silindigi veya askiya alindig: tarih,

- Ciplak kiralanan gemilerin tescili i¢in ulusal kanun ve diger hukuki
diizenlemelerin 6ngordiigii hallerde ¢iplak gemi kiralayanin (bareboat
charterer)* adi, adresi ve uygun oldugu 6lgiide uyruklugu,

- Ulusal kanun ve diizenlemelerde belirtildigi sekilde gemi iizerindeki
herhangi bir ipotek veya diger benzer iicretlerin ayritilari,

31 Coles ve Watt (n 1) 11.

321986 Gemilerin Tescili Sozlesmesi 11. madde.

331986 Gemilerin Tescili Sdzlesmesi 1. maddesinde gemi sahibi, “aksi actkca belirtilmedikge,
tescil devletinin gemi sicilinde geminin maliki olarak kayitly herhangi bir gercek veya tiizel
kigi” olarak tanimlanmustir.

341986 Gemilerin Tescili Sozlesmesi’nin 1. maddesinde ¢iplak kiralama (bareboat charter)
“belirli bir siire boyunca bir geminin kiralanmasi hususunda, kiralayamn, kiralama siiresi
boyunca geminin kaptamini ve miirettebatini atama hakkr da dahil olmak tizere, geminin tam
miilkiyetine ve kontroliine sahip oldugu bir sozlesme” olarak tanimlanmustir.
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- Birden fazla malik varsa, her birinin gemi {izerinde sahip oldugu pay
orant,
Isletenin® gemi sahibi veya ¢iplak gemi kiralayan olmadig1 durumlarda,
isletenin adi, adresi ve uygun oldugu dlgiide uyruklugu.

Tescil devleti, kendi bayragim tasiyan gemilerle ilgili kimlik tespitinin dogru
sekilde yapilabilmesi ve sorumlularin tam olarak tespit edilebilmesi i¢in gerekli
tiim uygun bilgileri isteme yetkisine sahiptir*’. Bu kapsamda tescil devleti, gemi
siciline, yukarida deginilen diger hususlarin yamn sira, gemi ve gemi sahibi veya
sahipleriyle ilgili bilgileri girecektir. Isletenin gemi sahibi olmadig1 durumlarda,
isleten ile ilgili bilgiler, tescil devletinin kanun ve diger hukuki diizenlemelerine
uygun olarak, gemi siciline veya sicil memurunun ofisinde tutulacak veya
isletenin kolayca erisebilecegi resmi isleten kayitlarina dahil edilmelidir’’.

3. Tescilin Islevi

En temelde bir geminin tescili, o gemiye, bayrak devleti uyruklugu ile ulusal
karakter verir; bu da gemiye, o karakterin dig isareti olarak ulusal bayragi tagima
hakkmi verir’®. Diger bir deyisle bir geminin tescili, genellikle o devletin
uyrukluguna sahip olmak, ulusal bayragim ¢ekmek ve geminin uyruklugunu
dogrulayan belgelerin verilmesi igin bir 6n kosuldur’’. Bu ilke Lahey Daimi
Tahkim Mahkemesi’nin 1905 tarihli Muscat Dhows Davasinda verdigi kararda,
“bir geminin bayragi ve sicilinin, o geminin vatandaglhigini tasdik ettigi” seklinde
vurgulanmugtir*®. Goriildiigii {izere bir geminin, uluslararasi ticaret yapabilmesi
ve bayrak devletinin korumasindan yararlanabilmesi icin, tescil yoluyla bir
devletin uyruklugunu almasi sarttir*'.

Bir gemi sicili, hem bir devletin gemi iizerinde sahip oldugu yetkileri ve yerine
getirmesi gereken ylikiimliiliiklerin tespitini hem de gemiyi sicile tescil ettiren
gemi sahiplerinin gemi iizerinde sahip oldugu haklarin ve miirettebatin gemi

351986 Gemilerin Tescili Sozlesmesi’nin 1. maddesinde isleten, “gemi sahibi veya ¢iplak

kiralayan ya da gemi sahibinin veya ¢iplak kiralayanin sorumluluklarinin resmen devredildigi
diger herhangi bir gercek veya tiizel kisi” seklinde tanimlanmagtir.

1986 Gemilerin Tescili S6zlesmesi 5/4. maddesi.
1986 Gemilerin Tescili S6zlesmesi 6/1. maddesi.

38 John AC Cartner, Richard P Fiske ve Tara L Leiter, The International Law of the Shipmaster
(Informa 2009) 90.

39 Coles ve Watt (n 1) 3.

40 “Muscat Dhows (France / Great Britain)”, <https://pca-cpa.org/en/cases/93/> s.e.t. 13.04.2022;
Kararm tam metni i¢in bkz. <https://pcacases.com/web/sendAttach/712> s.e.t. 13.04.2022.

41 Mansell (n 8) 28.

36
37
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sahibine kars1 ileri siirebilecegi haklarin korunmasim saglar*?. Bu baglamda
gemi siciline tescilden sonra gemi, siciline kaydedildigi devletin yarg: yetkisine
tabi olur ve tescil devleti, gemi ile ilgili ulusal ve uluslararas1 sorumluluklar
iistlenir®.

Gemilerin bir gemi siciline tescil edilmesinin gerek kamu hukuku gerekse 6zel
hukuk bakimindan gok énemli islevleri bulunmaktadir**. Tlk olarak kamu hukuku
bakimindan gemi sicili sayesinde geminin giivenligi, gemi adamlar1 ve gemi
diizeni gibi konularda hangi devletin yetkili oldugu tespit edilir. Yine geminin
hangi devletin uyruklugunda olacagi, hangi devletin bayragimi ¢ekecegi, hangi
devletin diplomatik koruma ve konsolosluk yardimindan faydalanacagi, hangi
devletin karasularinda kabotaj hakkina sahip olacagi, bir savas durumunda savas
kurallarmmin ve tarafsizligin gemiye kars1 nasil uygulanacagi gemi sicili
sayesinde tespit edilir™>. Ayn1 sekilde gemi iizerinden alinacak vergi, resim ve
harglarin tarhi, tahakkuku ve tahsili ile bunlara iliskin muafiyet ve istisnalar da
gemi sicili iizerinden tespit edilir**. Bununla birlikte bir gemiye isim verebilmek,
bir radyo cagri isaretine basvurabilmek ve bir deniz felaketi durumunda
sorumlulugu smirlandirabilmek icin bir geminin sicile kaydedilmis olmasi
gerekir®’.

Bir geminin gemi siciline tescili, o geminin hangi uluslararasi sdzlesmelerden
kaynaklanan yiikiimliiliikleri yerine getirmek zorunda oldugunu da
gostermektedir. Ornegin, 1974 SOLAS ve 1973 MARPOL gibi IMO
Sozlesmeleri ancak ilgili S6zlesme’ye taraf olan devletlerin bayragini tasimaya
yetkili gemilere uygulanabilir. Bu bakimdan bir devletin gegerli uluslararasi
belgeleri ulusal hukuk yoluyla yiiriirlige koymus olmasi gerektigi ve gemilerin
ancak o devlette kayith olmalar1 halinde bu kanuna uymalarmin istenebilecegi
yoniinde bir varsayim mevcuttur. Bu nedenle, bir gemiye yasal IMO
sertifikalarinin  verilmesi, ancak geminin ilgili Sozlesmeye taraf devletin

42 Ozman (n 7) 188.

43 Rhea Rogers, ‘Ship Registration: A Critical Analysis’ (Masters’ thesis, The World Maritime
University 2010) 6.

44 Ozel hukuk, bireyler arasindaki iliskileri diizenlemek ve bireylerin ¢ikarlarmi giivence altma
almak ve bireyle ile birey arasindaki uyusmazliklar1 ¢ézmekle ilgiliyken; kamu hukuku,
hiikiimetin gergevesi, kamu gorevlilerinin iglevleri ve bireyler ile devlet arasindaki iliskilerin
diizenlenmesi ile ilgilidir. Coles ve Watt (n 1) 9.

45 Nigel P Ready, ‘Nationality, Registration and Ownership of Ships’ in Malgosia Fitzmaurice
anddigerleri (eds), Shipping Law, vol 2 (Oxford Press 2016) 25.

46 Kurt (n 3) 275.

47 Rogers (n 43) 6.
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vatandashgini tescil siireci yoluyla elde etmesi durumunda gegerli
olabilecektir®®.

Ozel hukuk bakimindan gemi sicili, gemi ve makinelerinin 6zelliklerini
kaydeder, miilkiyetin ispatin1 ve devrini saglar, geminin teminat olarak
kullamlmasina izin verir*’ ve yiizyillardir oldugu gibi geminin ana boyutlarmni ve
tonajin1 kaydeder™”. Bununla birlikte, gemi siciline tescil, kayitl gemi sahibinin
miilkiyet hakkinin korunmasini ve gemi iizerinde ipotek gibi teminat haklarina
sahip kisiler arasinda unvanin korunmasi ve rakip ipotekler arasinda 6nceliklerin
korunmasi ve siralanmasim saglar’'. Bunun yam sira gemi siciline tescil, gemi
iizerinde kurulan ipotek, haciz gibi 6zel hukuk islemlerinin {iciincii kisiler
tarafindan, sicile bakilarak, bu kisilerin lehine ve aleyhine olan durumlar
ogrenmelerini, gemi sahibinin ve diger kisilerin gemi {lizerindeki sahip oldugu
zel hukuktan kaynaklanan haklar1 gormelerini saglar’*. Diger bir ifadeyle, gemi
siciline tescil, aynm1 zamanda gemi sahibinin gemi iizerindeki miilkiyetinin ve
gemiye iliskin malikin ayni haklarmin taninmasi ve korunmasinin prima facie
kamtidir*>,

1986 Gemilerin Tescili S6zlesmesi’nin 1. maddesinde belirtildigi tizere, gemi
sicilinin eksiksiz ve dogru bir sekilde tutulmasi bayrak devleti ile o devletin
bayragini tagiyan gemiler arasindaki gercek bagin saglanmasi veya duruma gore
giiclendirilmesini; gemi sahiplerinin ve isletenlerin daha kolay belirlenmesini;
ticiincii kisilere verilecek zararlardan dolay1 sorumlularin tespit edilebilmesini;
idari, teknik, ekonomik ve sosyal konularda bu tiir gemiler {izerindeki yetki ve
kontroliin etkin bir sekilde kullanilmasini saglamaktadir. Gemi sicilinin eksiksiz
bir sekilde ve dogru bir sekilde tutulmasindan kasit 1986 Gemilerin Tescili
Sozlesmesi hiikiimlerine uyulmasidir. Gergekten de Sozlesme hiikiimleri
eksiksiz bir sekilde bayrak devletleri tarafindan uygulanirsa, gemi ile bayrak
devleti arasinda gercek bagin kurulmasi o kadar kolaylasacaktir.

48 Mansell (n 8) 28.

49 Gergekten de bir gemi igin kredi imkaninin mevcudiyeti, o geminin ipotekli olarak kayith
olabilecegi yeterli yasal korumaya sahip bir gemi siciline tesciline baglidir. Gotthard Mark
Gauci ve Kevin Aquilina, ‘The Legal Fiction of a Genuine Link as a Requirement for the Grant
of Nationality to Ships and Humans — the Triumph of Formality over Substance?’ (2017) 17
International and Comparative Law Review 167, 174.

50 Mansell (n 8) 28.

51 Coles ve Watt (n 1) 11.

52 Kurt (n 3) 275; Ozman (n 7) 188.

33 Ready (n 45) 26; Rogers (n 43) 6.
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4. Ulusal Denizcilik idaresi

Bayrak devletleri, gemi sicilinin tutulmas1 ve gerekli sartlar tagiyan, bu sicile
kaydolmak isteyen gemilerin gemi siciline tescilinin gergeklestirilmesi
islemlerini yerine getirme yetki ve yiikiimliiliigii altindadir. Iste bayrak devletleri
tarafindan bu yiikiimliiligiin uluslararas1 standartlara uygun bir sekilde
gergeklestirilebilmesi i¢in “ulusal denizcilik idarelerine” ihtiyaci vardir. Ulusal
denizcilik idaresi, tescil devletinin kendi mevzuatina uygun olarak kurdugu ve
bu mevzuat uyarinca deniz tagimaciligina iligkin uluslararasi andlagmalarin
uygulanmasindan ve kendi yetkisi ve kontrolii altindaki gemilere iligkin kural ve
standartlarin uygulanmasindan sorumlu olan herhangi bir devlet makami veya
kurumudur’™. Her bayrak devletinin, kendi yetki ve denetimine tabi olan, yetkili
ve yeterli bir ulusal denizcilik idaresine sahip olmasi gerekmektedir’. Bu idare
sayesinde bayrak devleti, 6zellikle gemilerin ve gemideki kisilerin gilivenligi ve
deniz cevresinin kirlenmesinin 6nlenmesi ile ilgili gecerli uluslararas1 kurallar
ve standartlar1 uygulayacaktir’®. Bununla birlikte bir bayrak devletine bagl
denizcilik idaresinin temel yiikiimliiliikleri sunlardir’:

- Denizcilik idaresi, ilgili bayrak devletinin bayragim tasiyan gemilerin,
gemilerin tescili ile ilgili kanun ve diger hukuki diizenlemeler ve
ozellikle gemilerin ve gemideki kisilerin giivenligi ve deniz gevresinin
kirlenmesinin 6nlenmesi ile ilgili ytrtrliikteki uluslararas1 kural ve
standartlara uymasini saglamalidir.

- Denizcilik idaresi, ilgili bayrak devletinin bayragim tagiyan gemilerin,
gegerli uluslararasi kural ve standartlara uygunlugu saglamak i¢in yetkili
sorveyorleri araciligiyla periyodik olarak denetimden gegirmelidir.

- Denizcilik idaresi, ilgili bayrak devletinin bayragimi tasiyan gemilerin,
ozellikle kendi bayragini tasima hakkini kanitlayan belgeleri ve tescil
devletinin taraf oldugu uluslararasi sozlesmelerin gerektirdigi belgeler
de dahil olmak {iizere diger gecerli ilgili belgeleri gemide tagimasim
saglamalidir.

3 1986 Gemilerin Tescili Sozlesmesi 1. Madde; Tiirkiye’de bu gérev, Ulastirma ve Altyapi

Bakanligi’na bagli olarak kurulan Denizcilik Genel Miidiirliigii tarafindan yiiriitiilmektedir.
Kurum hakkinda daha fazla bilgi i¢in bkz. <https://denizcilik.uab.gov.tr/kurum-hakkinda>
s.e.t. 06.03.2022.

1986 Gemilerin Tescili S6zlesmesi 5/1. maddesi.
1986 Gemilerin Tescili S6zlesmesi 5/2. maddesi.
1986 Gemilerin Tescili S6zlesmesi 5/3. maddesi.

55

56
57
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Denizcilik idaresi, ilgili bayrak devletinin bayragini tasiyan gemi
sahiplerinin, bayrak devletinin kanun ve diger hukuki diizenlemelerine
ve 1986 Gemilerin Tescili S6zlesmesi’nin hiikiimlerine gére gemilerin
tescili ilkelerine uymalarin1 saglamalidir.

Her bayrak devletinin, bayragini tasiyan bir geminin tescile iligkin sartlara uyup
uymadigimi denetleyecek bir ulusal denizcilik idaresi kurmasi uluslararasi deniz
tagimaciligi agisindan biiyiik 6nem arz etmektedir. Bayrak devletlerinin ulusal
denizcilik idarelerinin etkin ve disiplinli ¢aligmalar1 sayesinde, gemilerin
tesciline iliskin hususlarda gemi sahipleri ve c¢iplak gemi kiralayanlar gibi
isletenlerin {izerlerine diisen yiikiimliiliikleri yerine getirmek zorunda kalacag;
bu sayede bayrak devletinin, bayragini tagiyan gemiler {izerinde daha etkin bir
yargi yetkisine ve kontrole sahip olacagi ve gemi ile bayrak devleti arasinda
gercek bag kurulmasinin kolaylasacag diistiniilmektedir.

5. Tescilin Belgelendirilmesi

Belgelendirme, bir devletin yetkili makamlar1 tarafindan, bir geminin tabiiyetini
kanitlayan ve o devletin ulusal bayragimi tasima hakkini dogrulayan belgelerin
diizenlenmesidir*®. Bir geminin bir bayrak devleti tarafindan gemi siciline tescil
ettirilmesi kadar, bu tescilin seyriisefer esnasinda belgelendirilmesi ve belgelerin
gemide bulundurulmasi da biiyiik énem tasir>’. Bu husus, 1982 BMDHS nin 91,
maddesinin 2. fikrasinda 6zellikle vurgulanmigtir. Bayrak devletleri, bayragini
tagima yetkisi verdigi gemilere, bu durumu gosteren belgeler vermek zorundadir.
Bir geminin uyruklugunu, geminin tasidig1 bayrak ve bunu kanitlayan tescil
belgesi gostermektedir. Bu tescil belgesi, her devlette farkli sekillerde
adlandiriimaktadir®. Tescile iliskin belgeler, bayrak dalgalandirma hakkinin izin
verilen ve uluslararasi1 kabul gormiis tek kanmitidir. Bu ilke, ABD Yiiksek
Mahkemesi’nin “bir geminin tasidigi belgeler, onun uyruguna dair tek kanit
teskil ettigini” belirttigi Merritt Davasinda teyit edilmistir. Belge olmadan, agik

38 Rogers (n43) 7.
59 (Ozman, s. 188; 6102 sayih Tiirk Ticaret Kanunu’nun 943. maddesinde “Gemi tasdiknamesi
veya bunun sicil miidiirliigiince onaylanmig bir ozeti veya bayrak sahadetnamesi yolculuk

swrasinda devaml olarak gemide bulundurulur.” denilmek suretiyle, bu yiikiimliilik Tiirk
hukukunda da tasdik edilmektedir.

Ormnegin, Tiirk hukukunda tescil belgesi, degisik sekillerde adlandirilmistir. Osmanli Devleti
zamaninda ilk olarak “sened-i bahri” olarak ifade edilen belge daha sonra 1864 tarihli Ticaret
Kanunu’nda “sancak berati” adin aldi. Cumhuriyet doneminde ise 1929, 1956, 2012 Ticaret
Kanunlarinda “gemi tasdiknamesi” ifadesi kullanmilmistir. Hiiseyin Pazarci, Uluslararasi
Hukuk Dersleri 2. Kitap (B. 12, Turhan Kitabevi 2021) 67.
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denizlerde veya bir liman devletinde bir geminin ulusal karakterinin taninmasi
miimkiin degildir. Bu nedenle, uyrugu oldugunu kanitlayacak belgesi olmayan
bir geminin yabanci limanlara girmesi ve ticari faaliyetlerde bulunmasina izin
verilmeyebilir®'.

Uluslararasi uygulamada iki tiir belge kategorisinin yaygin olarak benimsendigi
goriilmektedir. Birincisi, bir geminin miilkiyetinin ve uyrugunun kanit1 olarak
diizenlenen gemi tasdiknamesidir (certificate of registry)®>. Bu, genellikle bir
geminin belirli bir bayrak devletine ilk kaydindan sonra yalnizca bir kez verilir.
Ikincisi, tescil edilen gemi sahibini ve gemiye karsi herhangi bir tescilli
yiikiimliilik oldugunu gosteren kamuya acik bir belge olan gemi tescil senedidir
(transcript of registry)®.

Tescil ve belgelendirme kavramlar1 genellikle birlikte ele alinsa da esasinda iki
kavram birbirinden farklidir ve karigtirilmamalidir®. Tescil genellikle gemi
sahibinin gemi iizerindeki hakkinin kamu tarafindan taninmasini ve korunmasin
ve ayrica uyrukluk verilmesini ifade ederken; belgelendirme, esas olarak gemi
sahibine ulusal bayragi tasima hakkinin verilmesi ve bu yetkinini kanitlanmasi
ile ilgilidir®>. Bununla birlikte tescil genellikle belirli bir bayragi dalgalandirma
hakkinin bir 6n kosulu olsa da bu her zaman boyle degildir. Fakat belgelendirme,
bir bayrak tagima hakkinin tek izin verilen ve uluslararasi kabul gérmiis kanitidir
ve bu olmaksizin bir geminin ulusal karakterinin agik denizlerde veya bir liman
devletinde taminmas1 miimkiin degildir®. Tescil genellikle gemi sahibinin
miilkiyet hakkinin tespitini ve gemideki diger ayni haklarin, 6rnegin ipoteklerin
taninmasini ve korunmasini igerdiginden dolayi, tescil, genellikle miilkiyetin

61 Rogers (n43) 7.

2 6102 say1l Tiirk Ticaret Kanunu’nun 943. maddesinde “Geminin Tiirk Bayragin ¢ekme hakka,
gemi tasdiknamesi ile ispat olunur. Gemi tasdiknamesi alinmadik¢a, Tiirk Bayragim ¢ekme
hakla kullanilamaz.” denilmek suretiyle, Tiirk hukukunda sicile tescil edilen gemiye, Tiirk
uyruklugunu ispatlamaya yarayan gemi sicilindeki kaydin bir 6rnegi olan gemi tasdiknamesi
verilecegi diizenlenmistir. Bununla birlikte ayn1 kanunun 944. maddesinin 1. fikras1 geregi,
“Tiirkiye disinda bulunan bir gemi Tiirk Bayragimi ¢ekme hakkini elde ederse, geminin
bulundugu yerdeki Tiirk konsolosu tarafindan Tiirk Bayragini ¢ekme hakkina dair verilecek
“bayrak sahadetnamesi” gemi tasdiknamesi yerine gecer”.

63 Coles ve Watt (n 1) 8.

% Bir devlette kayith bir geminin, bir diger devlette uygun niteliklere sahip kisilerle bir giplak
kiralama sdzlesmesi diizenlemesi temelinde bagka bir devletin bayragini tagima yetkisi almasi
suretiyle ortaya ¢ikan “ikili tescil” veya “paralel tescil” durumlarinda, belgelendirme ve tescil
arasindaki ayrimin netlesmesi biiyiik 6nem arz etmektedir. ibid 7.

% Rogers (n43) 7.

6 ibid 8.
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kesin kanitidir; belgelendirme, unvani kanitlamaz, yalmizca ulusal karakteri
gosterir®’.

1986 Gemilerin Tescili S6zlesmesi’'nde de tescil devletinin, geminin tescilinin
kamti olarak belgeler diizenleyeceginden bahsedilmektedir®®. Yine ayni
Sozlesme’de gemilere ve bayrak devletlerine, gemide bulundurulmasi gereken
belgelerle ilgili 6nemli yiikiimliiliikler getirilmistir. Buna gore bayrak devletleri,
kendi bayragini tastyan gemilerin, gemi sahibi veya sahiplerinin, isleten veya
isletenlerin veya bu gemilerin igletilmesinden sorumlu kisi veya kisilerin kimlik
bilgilerini iceren belgeleri tasimasi saglamali ve bu bilgileri liman devleti
yetkililerine sunmalidir®. Yine bayrak devletinin kanun ve diger hukuki
diizenlemelerine uygun olarak tiim gemilerde seyir defterleri tutulmalidir. Bu
seyir defterleri, geminin adindaki herhangi bir degisiklige bakilmaksizin, son
giris tarihinden sonra makul bir siire boyunca saklanmali ve bu tiir bilgileri elde
etmede mesru ¢ikar olan kisiler tarafindan inceleme ve kopyalama icin hazir
bulundurulmalidir. Ayrica geminin satilmasi ve sicilini degistirilerek bagka bir
devlette tescil edilmesi durumunda, eski bayrak devletinin kanun ve diger hukuki
diizenlemelerine uygun olarak, bu tiir bir satistan dnceki doneme iligkin seyir
defterleri saklanmali ve bu tiir bilgileri elde etmede mesru menfaati olan kisiler
tarafindan inceleme ve kopyalama igin hazir bulundurulmalidir’.

6. Gemi Siciline Erisimin Herkese Acik Olmasi

Gemi sicilinin 6nemli bir 6zelligi, tescil ve tescil sartlarinin herkesin erisimine
acik olmasidir”'. Ekonomik bakimdan 6nem tastyan ve f{iglincii kisileri
ilgilendiren bazi hukuki iligkilerin aleni hale getirilmesi kamu gilivenligi
acisindan bilylik 6nem arz eder. Bu bakimdan kamu giiveninin tesisi ve hukuki
islem giivenliginin saglanmasi icin aleniyeti gemi sicili saglanmaktadir’.

Tescil devleti, gemi sicilindeki bilgilerin kendi bayragini tasiyan gemilerin
yonetiminden ve isletilmesinden sorumlu tutulabilen gemi sahibi veya sahipleri,
isleteni veya isletenleri veya bu tiir bilgilerin elde edilmesinde mesru bir

67 Ready (n 45) 23.

%8 1986 Gemilerin Tescili Sozlesmesi 5/4. maddesi.
1986 Gemilerin Tescili S6zlesmesi 6/4. maddesi.
1986 Gemilerin Tescili S6zlesmesi 6/5. maddesi.

7' Nivedita M Hosanee, ‘A Critical Analysis Of Flag State Duties As Laid Down Under Article
94 Of The 1982 United Nations Convention On The Law Of The Sea’ (The United Nations-
Nippon Foundation Fellowship Programme 2009 — 2010 2009) 26.

72 Kurt (n 3) 274.
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menfaati bulunan diger kisi veya kisiler tarafindan kolaylikla belirlenebilmesi
icin gerekli 6nlemleri almalidir. Buradan da anlasilacag iizere gemi sicilleri,
bayrak devletinin kanun ve diger hukuki diizenlemelerine uygun olarak, bu
bilgileri elde etme konusunda mesru bir menfaati olan herkesin erisimine agik
olmalidir. Mesru menfaati olan kisiler gemi sicilinin aleni olmas1 sayesinde, bu
geminin sahibinin kim oldugunu, hangi devletin vatandas1 oldugunu; geminin
vergi, resim, har¢ vb. bor¢larmin bulunup bulunmadigini; gemi {izerinde
herhangi bir ipotek, haciz gibi 6zel hukuk isleminin olup olmadigim
gorebilecektir. Bu durum ulusal ve uluslararasi deniz ticaretinin geligmesine
katki saglayacaktir.

7. ikili Tescil / Paralel Tescil

Ciplak gemi tescili, 1982 BMDHS tarafindan yasaklanan bir “ikili kayit”
degildir. Ciplak gemi tescili, bazen “ikili belgelendirme” bazen ise “ikili veya
paralel tescil” olarak da anmilir. Ciplak gemi tescili uygulamasi, Alman gemi
sahiplerinin II. Diinya Savasi’ndan sonra, devletin denizin yeniden ingasini
finanse etmede karsilagtig1 sorunlarin iistesinden gelmek i¢in i¢ kiralama ya da
dis kiralamaya imkan saglayan bir arag olarak 1951 tarihli Alman Bayrak Yasasi
araciligiyla tasarlanmis ve gelistirilmistir. I¢ kiralama, bir gemi sahibinin Alman
gemi sicilinden kaydi silinen gemileri geri kiralamasimi ve Alman yasalarina
gore isletmesini ifade ederken; dis kiralama, daha diisiik miirettebat maliyetleri
elde etmek ve “siibvansiyonlar ve hizlandirilmig amortisman” gibi finansal
avantajlar korumak i¢in gemi sahibinin gemisini yabanci bir bayrak devletine
kaydettirmesidir. 1986 Gemilerin Tescili Sozlesmesi, ¢iplak gemi kiralama
kaydi kavramini tanimis; bir¢ok devletin mevzuati, gemilere gecici olarak
uyrukluk verilmesini ve gemi siciline kaydedilmesini saglamak icin
degistirilmistir’.

Gemi tescili ile ilgili en temel kurallardan biri, bir geminin ayn1 anda sadece bir
devletin gemi siciline tescil ettirilebilmesidir. Bu baglamda bir gemi genellikle
geminin miilkiyet yapisina dayanan uyruklugunu en iyi temsil eden iilkede tescil
edilmelidir. Ancak bazi durumlarda, bir gemi ikinci bir Devlette de tescil
edilebilir. Paralel tescil, halihazirda bir devletin gemi siciline tescil edilmis bir
geminin, ¢iplak sekilde kiralanarak ayni anda baska bir devletin gemi siciline
tescil edilmesini ifade eder. Ikili veya gok tarafli andlagmalarda paralel tescile

731986 Gemilerin Tescili Sozlesmesi 6/2. maddesi.

74 Mansell (n 8) 33.
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iligkin diizenleme olmamasi nedeniyle, paralel tescil tamamen ilgili iki devletin
hukuk sistemlerinin uyumluluguna baghdir. Kiracinin bir gemiyi ikinci bir
Devlete kaydettirmesinin en temel nedeni, ya maliyetleri diistirerek ya da geliri
artirarak karini artirmaktir. Bir gemi bir devletin gemi siciline tescil edildiginde,
o devletin yarg: yetkisine tabi olur. Bu, ¢iplak gemi kiralayanin, gemiyi daha
avantajl1 bir mali rejime sahip ikinci bir lilkede veya daha diisiik kayit ve barmma
maliyetleriyle kaydetmeyi secerek paradan tasarruf edebilecegi anlamina gelir.
Ikinci bir kayit, aym: zamanda, kabotaj trafiginde yelken agma hakki ve arzu
edilen bir devlette ticari olarak balik tutma hakki nedeniyle artan kar anlamina
gelir”.

IV. GEMI SICiLi TURLERIi

Gemi sicilleri tarihsel siire¢ i¢inde evrimlesmis ve farkli toplumlarda aymi
kavramlar farkli terimlerle ifade edilmistir’®. Bunun temel sebebi, devletlerin
ulusal gemi sicillerine tescil sartlarini ve bu sicile bagh gemilerin faaliyetlerini
diizenleyen mevzuatlari belirlemede 6zgiir olmasidir’’. Her devlet, kendi
ulusal mevzuati ve menfaatleri dogrultusunda gemi siciline kayit sartlarim
belirledigi i¢in, baz1 devletler saglanmasi daha kolay ve karli kosullar getirirken,
baz1 devletler kalite, kontrol ve giivene 6nem vererek saglanmasi daha zor
kosullar belirlemektedir. Bu durum ise uygulamada birbirinden farkli gemi
sicillerinin ortaya ¢ikmasina neden olmaktadir.

Tarihsel siire¢ icerisinde kullanilan cesitli gemi sicili tiirleri sunlardir’®: ulusal
gemi sicili, klasik sicil, acik sicil, uluslararas1 agik sicil, oportiinist sicil,
uluslararasi sicil, kapali sicil, ikinci sicil, bagimli devlet sicili, agik deniz sicili,
kolay bayrak, sahte denizcilik bayraklari, ucuz bayraklar, kolay gemi sicili,
hayali bayraklar, cazibe bayraklari, gereklilik bayraklari, firsat bayraklari,
miilteci bayraklar, iicretsiz bayraklar, ticretsiz sicil, sdzde bayraklar, kacak
bayraklar, korsan bayraklar, gdlge bayraklar, vergisiz bayraklar.

75 Bita Pourmotamed, ‘Parallel Registration of Ships’ (Master Thesis For The Master of Law

Programme, Goteborg University 2008) 32.

Ozge Ercan, ‘Avrupa Birligi Uyum Siirecinde Liman Devleti Kontrolii Kapsaminda

Tiirkiye’nin Durum Analizi’ (Yaymlanmamis Yiiksek Lisans Tezi, Dokuz Eyliil Universitesi

2010) 34.

77 Aysegiil Karatag ve Halil Simdi, ‘Has The Turkish International Ship Registry Law Reached
Its Goal?” [2019] The Journal of Operations Research, Statistics, Econometrics and
Management Information Systems 71, 73.

78 Ercan (n 76) 34.
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Burada bahsedilen gemi sicili tiirlerinin ¢ogu ayni kavramlarin farkl terimlerle
ifade edilmesi seklinde ortaya ¢ikmistir. Bu yiizden bu boliimde 6gretide en fazla
kabul goren kavramlar tercih edilerek ulusal gemi sicili, ikinci/uluslararasi/yari-
ulusal gemi sicili, acik gemi sicili/elverisli bayrak gibi gemi sicili tiirlerine
deginilecektir.

1. Ulusal Gemi Sicilleri

“Ulusal gemi sicilleri” terimi, genis anlamda “kapali sicil”, “gelencksel
denizcilik iilkesi” ve “yerlesik denizcilik iilkesi” olarak kabul edilebilir’®. Ulusal
gemi sicili terimi en temelde, bir gemi sahibinin bir gemiyi belirli bir bayrak
devletinde, belirleyici bir faktor olarak uyrukluk esasina dayanarak tescil ettirme
kabiliyetini ifade eder®. Bir baska deyisle ulusal gemi sicili, en basit haliyle
yalnizca bayrak devletinin vatandaslarina agik olan gemi sicili olarak kabul
edilir®'. Fakat ulusal gemi sicilini tanimlayan 6zellikler tek tip degildir, ¢iinkii
ozellikler her ulus devletin gemi sicili gerekliliklerine gore degisir®.

Ilk olarak baz1 ulusal siciller, yalmzca vatandaslarin kendi bayrag: altindaki bir
geminin kayith sahipleri olmasina izin vermektedir®. Uygulama acisindan daha
yaygin olan ulusal gemi sicilleri ise, kendi iilkesinde daimi ikamet eden veya
diger benzer nitelikteki vatandas olmayan kisilerin de kendi bayragini tasima
yetkisine sahip kayitli gemi sahibi olmalarma izin vermektedir®. Bu tarz bir
ulusal gemi sicilinde, bir geminin tescili i¢in gemi sahibinin, igletenin ve gemi
adamlarinin tescil devletinin vatandasi olmas1 ya da bayrak devletinde ikamet
etmesi gerekmektedir®’. Gemi sahibi sirketler s6z konusu oldugunda, genellikle
sirketin bayrak devletinin kanunlarina gére kurulmus bir tiizel kisi olmasi ve ana

79 Mansell (n 8) 101.
80 Rogers (n 43) 21.
81 Mansell (n 8) 101.

82 Rogers (n 43) 21.

8 Danimarka Ticaret Gemisi Kanunu kisa ve 6z bir sekilde “bir geminin Danimarkali sayilmasi

ve Danimarka bayragi tasimasi igin, geminin sahibinin Danimarkali olmasi1 gerektigini”
belirtir. Avustralya kanunlarina gore, bir Avustralya vatandasina ait olan veya gemideki hisse
sahiplerinin ¢ogunlugunun Avustralya vatandasi oldugu herhangi bir gemi ulusal gemi siciline
tescil hakkina sahiptir. Coles ve Watt (n 1) 5.

Rogers (n 43) 21. Kanada Deniz Tasimaciligi Kanunu’na gére, Kanada vatandaslar1 veya
Kanada’da daimi ikamet edenler tarafindan sahip olunan gemiler ulusal gemi siciline tescil
edilebilecektir. Singapur kanunlarina gore, Singapur vatandaslar1 ve Singapur’da yerlesik tiizel
kisiler sahip olduklar1 gemileri ulusal gemi siciline tescil hakkina sahiptir. Coles ve Watt (n 1)
5

85 Kuran (n 14) 20.
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is yerinin bayrak devletinde olmasi gerekir. Kat1 ulusal sicil olarak adlandirilan
bazi1 ulusal sicillerde kanunlar; geminin kaptanlar1 ve miirettebat1 ile sirketlerin
hissedarlar1 ve hak sahipleri gibi ilgili tiim bireylerin bayrak devletinin
uyruklugunda veya vatandasi olmasini veya sirket hisselerinin ¢ogunlugunun
kendi uyruguna veya vatandaglarina ait olmasini gerektirir. Tiim bunlara ek
olarak bayrak devleti, geminin ulusal bir tersanede insa edilmesini, tiim zabit ve
miirettebata ulusal makamlar tarafindan sertifikalarinin ve lisanslarinin
verilmesini ve geminin ulusal veya diger taninmig klas kuruluglar1 tarafindan
klaslanmasini talep edebilecektir®.

Ulusal gemi sicilleri, gemilerin diizenlenmesi ve idaresi i¢in sorumlu
cergevelerin olusturuldugu, uzun yillar siiren denizcilik idaresinin bir iirlintidiir.
Ulusal gemi sicilleri devletin denizcilik idaresi tarafindan isletilir ve genellikle,
klas kuruluslar, sigorta sirketleri, gemi simsarlari ve deniz hukuku firmalar1 gibi
denizcilik endiistrisindeki diger 6nemli aktdrlerin temsilcilerine ev sahipligi
yapar. Bununla birlikte ulusal gemi siciline sahip devletlerin genellikle ¢ok
sayida 6nemli IMO ve ILO So6zlesmesini onayladig1 ve bu onaylama konusunda
hizli davrandiklar1 sdylenebilir®’.

Ulusal gemi sicilleri genellikle saglanmasi zor sartlar tasimakla birlikte, bu
sartlarin yerine getirilmesi, gemi ile bayrak devleti arasinda “gercek bir bag”
kurulmasin1 kolaylastirmaktadir. Ulusal gemi sicilleri sayesinde gemi, ilke
olarak biitiin yonleri ile bayrak devletinin yetki, kontrol ve sorumlulugu altina
girmektedir®. Dolayistyla geminin karistigi catma, kacak avlanma, deniz
kirliligi gibi olaylarda sorumlularin tespiti ve bu kisilerin sorumluluguna
gidilmesi o Ol¢iide kolaylagsmaktadir.

Tiim ulusal siciller, bayrak devletinin ekonomik gelismislik durumlarindan
bagimsiz olarak, daha agik olan diger sicillere gore rekabet agisindan
dezavantajlidir. Bu durum ulusal gemi siciline sahip bayrak devletinde ikamet
eden gemi sahiplerinin, ulusal olmayan sicillere kaymasina neden olmaktadir.
Bu yiizden ¢ogu ulusal gemi siciline sahip bayrak devletlerinin, yalnizca
miirettebatin daha da kiiciik bir yiizdesinin, genellikle kidemli zabitlerinin
vatandas olmasini gart kosarak, bayrak devletinde ikamet etmeyen sirketlerin

86 Rogers (n 43) 21.
87 Mansell (n 8) 101.
88 Ozman (n 7) 189.
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gemilerini  kaydetmesine izin vererek kayit gerekliliklerini gevsettigi
goriilmektedir®.

2. ikinci/Uluslararasi Gemi Sicilleri/Yari-Ulusal Gemi Sicilleri

Son zamanlarda uygulamada birinci ulusal sicilin yaninda daha kolay tescil
sartlarina dayanan ve ulusal bayragm kullanimina izin veren bir “ikinci” veya
“uluslararasr” sicil mekanizmasinmin yaygimlastigi goriilmektedir. Ikinci
siciller, 1980’li yillarin sonundan itibaren Fransa, Norveg, Danimarka ve
Almanya gibi ulusal siciller tarafindan, ulusal filolarinin agik sicillere kaymasina
tepki olarak olusturulmustur’'. Bu siciller nitelikleri ve ana sicilleriyle iliskileri
geregi, goriiniiste ulusal olmasina ragmen, gercekte ulusal nitelik tagimadiklari
icin bunlara “yari-ulusal gemi sicilleri” de denir’’. Gemi sicilinin goriiniiste
ulusal olmasindan kasit, gemilerin hala gemi sahibinin iilkesinin ulusal bayragini
veya yari-egemen kiyi-6tesi bagimli devletin bayragini tastyor olmasidir™. Yani
ikinci sicilde uyrukluk bagi muhafaza edilmeye ¢alisilmakla birlikte, ulusal baga
gore daha kolay gereksinimler de saglanmaktadir™. Ikinci sicil uygulamalari,
devlete idari yonden bagli olmasina ragmen, ana iilkede yiirtirliikteki is ve vergi
mevzuatinin uygulanmadig1 deniz asir1 (off-shore) bir gemi sicili olusturulmasi
seklinde ortaya ¢ikabilecegi gibi®, o iilkede kabul edilen 6zel mevzuat geregi
farkli bir uluslararas1 gemi sicili olusturulmas1 suretiyle de ortaya

8 Mansell (n 8) 103.

%0 Yoshifumi Tanaka, The International Law of the Sea (B. 3, Cambridge University Press 2019)
194.

91 Mansell (n 8) 104. Ornekler arasinda Norve¢ Uluslararas1 Gemi Sicili (NIS), Danimarka
Uluslararas:1 Gemi Sicili (DIS) ve Fransiz Uluslararasi Sicili (RIF) sayilabilir. NIS ve RIF, bazi
yabanci kontrollii tonajlara hizmet verirken, DIS neredeyse sadece Danimarka kontroliindeki
gemiler tarafindan kullanilmaktadir. Tanaka (n 90) 194.

92 Mansell (n 8) 104.

9 Rodney Charlisle, ‘Second Registers: Maritime Nations Respond to Flags of Convenience,
1984-1998” (2009) 19 The Northern Mariner/le marin du nord 319, 322.

% Alperen Furkan Tas, ‘The Registration Of Ships: An Evaluation In The Context Of Genuine
Link And Flag Of Convenience Practices’ [2021] Law and Justice Review 67, 73.

Kiy1-6tesi (Offshore) siciller parantez icinde gosterilen “Ana Devlet’leriyle birlikte su
sekildedir: Anguilla, Bermuda, Britanya Virjin Adalari, Cayman Adalari, Kanal Adalari,
Falkland Adalari, Cebelitarik, Man Adasi, Tiirk ve Caicos Adalari, St. Kitts ve Nevis (Birlesik
Krallik); Fransiz Giiney Antarktika Bolgesi, Wallis ve Futuna Adalar1 (Fransa); Aland Adalar1
(Finlandiya); Madeira (Portekiz); Hollanda Antilleri (Hollanda); Faroe Adalar1 (Danimarka);
Makao, Tayvan (Cin); Kanarya Adalari (Ispanya). Mansell (n 8) 106.
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¢ikabilmektedir®. Bu siciller 6zellikle kabotaj hakkinin kapsami diginda kalan
gemilere uygulanmaktadir.’’

Yari-ulusal sicil uygulamasiyla, yabanci lilkede yasayan ve uyruklugu tasiyan
gemi sahiplerine, yari-ulusal gemi siciline donmeleri veya ulusal bayraklarda
kalmalar1 igin bir tegvik olarak vergilendirme ve miirettebat avantajlart ve
esnekligi saglamak suretiyle, elverisli bayraklarin yaygin etkisinin ve
cekiciliginin pragmatik olarak azaltilmas1 amaglanmaktadir®®. Baska bir ifadeyle
ikinci sicil uygulamalar1 vatandagslara ait gemilerin, ulusal gemi sicillerinin
sartlarinin agirligi nedeniyle acik/elverigli bayrak devletlerine kaymalarim
onlemeyi ve boylece gemi ile bayrak devleti arasinda “gercek bir bag”
kurulmasini saglamay1 hedeflemektedir. Bu dogrultuda, bu sicillere kaydolacak
olan gemilere vergi indirimleri ve avantajlar1 taninirken, gemide caligtirilacak
gemi adamlarmin  vatandashgma iliskin  kolayllk ve ayricaliklar
getirilmektedir”. Ozellikle yeni sicil, farkl1 personel galistirma kurallarma izin
vererek, gemideki denizcilerin ana iilkenin vatandasi olmasi gerektigi hitkmiinii
gevsetmekte veya ortadan kaldirmaktadir. Ayrica, gemideki iscilerin sendikal
temsilini gilivence altina alacak yasalar gevsetilmekte veya bazi durumlarda
kaldirilmaktadir. Yeni ikinci sicil igin hem kurumlar hem de gelir vergileri i¢in
istisna ve indirimler getirilmektedir'®. Vergi indirimleri, gemicilik sektdriine
tesvik saglanmasi gibi elverigli bayrak uygulamalarinin sagladigi pek ¢ok
avantaji iceren bu sicillerin, giden gemilerin yeniden ulusal filolara katilmasina
katki sagladig1 ve mevcut gemilerin ulusal gemi sicilinden ikinci gemi siciline
gecerek yine gemi ile bayrak devleti arasinda ger¢ek bagin korundugu
goriilmektedir'®'. Gergekten de ikinci gemi sicillerinden bazilari, ulusal
denizcilik endiistrisini destekleme ekonomik hedefine ulagsmada sinirh bir
basartya sahip olsa da dnemli sayida yeni ikinci siciller o kadar iyi diistiniilmiis
ve o kadar iyi yonetilmistir ki, yeni sicil, diger lilkelerdeki gemilerin sicilini
kendi kendine ¢ekmeye baslamistir. Bu basarinin arkasinda gemi sicillerinin, bir
hiikiimet kurulusu olarak degil, ticari isletmeler olarak faaliyet gostermesi,

9 Ornekler igin Tablo 1°¢ bakiniz.
9 Ozman (n 7) 191.

% Mansell (n 8) 104.

9 Ozman (n 7) 191.

100 Charlisle (n 93) 322.

101 Kuran (n 14) 22.
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hizmetler sunmasi ve diinyanin dort bir yanindan gelen gemilerin tescili i¢in

birbirleriyle rekabet etmeleri yatmaktadir'®*.

Ikinci/Uluslararas1 Gemi Sicillerinin Acildigi Ana Ulke

Yerel ya da .
Gemi Sicilinin Adi . Ana Ulke
Kiy1-Otesi
Man Adast
Anguilla
Bermuda
Britanya Virgin Adalar
Cayman Adalari Kiy1-Otesi Birlesik Krallik
Kanal adalart
Falkland Adalar
Cebelitarik
Man Adast
Turks ve Caicos Adalar
Hollanda Antilleri Kiy1-Otesi Hollanda
Cook Adalar Kiy1-Otesi Yeni Zellanda
Kerguelen (Fransa’nin Giiney ve
Antarktika topraklar1, 2003’e kadar) Kiy1-Otesi Fransa
Wallis ve Futuna Adalar
Aland Adalar Kiy1-Otesi Finlandiya
Liiksemburg (Belgika gemileri i¢in B
B s Ki1y1-Otesi Belgika
2003’e kadar)
Hong Kong .
Ki1y1-Otesi Cin
Makao
Madeira (MAR) Kiy1-Otesi Portekiz

102 Charlisle (n 93) 323.
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Kanarya Adalart Kiy1-Otesi Ispanya
Marsal Adalar Kiy1-Otesi ABD
Faroe Adalart Kiy1-Otesi Danimarka
Danimarka Uluslararas1 Gemi Sicili )

(DIS) Yerel Danimarka
Almanya Uluslararas1 Gemi Sicili (GIS) Yerel Almanya
Norveg Uluslararast Gemi Sicili (NIS) Yerel Norveg
Italya Ikinci Gemi Sicili Yerel Italya
Tiirk Uluslararas1 Gemi Sicili Yerel Tiirkiye
Brezilya Ozel Sicili (REB) Yerel Brezilya

Tablo 1%
3. Acik Gemi Sicilleri / Elverisli Bayrak

A. Tanmm

99 ¢

“Acik gemi sicili”, “elverisli bayrak”, “kolay bayrak” gibi terimler genellikle
ayn1 anlam ifade etseler de bu kavramlar, kavrami kullanan kisinin/kurumun
siyasi, sosyal ve ekonomik bakisini yansitmaktadir. ITF (Uluslararasi
Tasimacilik Calisanlar1 Federasyonu), “elverisli bayrak (flag of convenience)”
kavramim kullanirken'™, gemi sahipleri ticari ¢ikarlar1 geregi aym gemi sicilini
“zorunlu bayrak (flag of necessity)” olarak ifade etmekte; IMO ise {iiye
devletlerinin ¢ogunu incitmekten kaginmak i¢in ve diinyanin herhangi bir
yerindeki gemilere acik olmasina atifta bulunarak “elverisli bayrak™ ifadesi
yerine “agik gemi sicili (open registry)” terimini kullanmaktadir'®’. Bu calismada
bu politik, siyasi ve ekonomik tartigmalardan bagimsiz olarak calismanin amaci

103 ibid 322; Mansell (n 8) 104.

104 1990’11 yillarda, diinya capindaki denizciler ve kiyr isgileri sendikalarindan olusan bir
konfederasyon olan Londra merkezli Uluslararasi Tagimacilik Calisanlar1 Federasyonu (ITF),
gemi adamlarinin sosyal giivenlik haklarina aykir1 uygulamalar yiiriiten acik gemi sicillerini
“elverigli bayrak™ olarak ilan etmistir. Bu tlir durumlarda, {iye sendikalara, miimkiinse bu
iilkelerde kayithi gemileri boykot etmeleri konusunda baski yapilmistir. Nispeten daha adil
calisma uygulamalariyla tanmnan bazi acik kayit sistemleri ise, ITF tarafindan “elverisli
bayrak” olarak tanmimlanmamistir. Bu nedenle, “acik gemi sicili” ve “elverisli bayrak”
terimleri, 6rgiitlii emek acisindan tam olarak es anlamli degildir. Charlisle (n 93) 321.

105 ibid 320; Ercan (n 76) 34.
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uluslararast hukuk acisindan sorun teskil eden “elverigli bayrak” uygulamalar
ile miicadele oldugu i¢in sorunun vurgulanmasina yonelik “elverisli bayrak”
kavrami kullanilacaktir.

“Elverisli bayrak” terimi artik medyada denizcilik endiistrisinde oldugu kadar
uzun siiredir yaygin olarak kullanilan bir kavramdir. Bu ifade, yaygin
kapitalizmin kétiiliiklerini ve kar pesinde kosarken isc¢i haklarini, gilivenlik
standartlarin1 ve ¢cevre korumasini goz ardi etmeyi ifade eder hale gelmistir. Bu
ifade, Ozellikle Exxon Valdez, Braer, Erika ve Prestige tankerlerinin batmasi
sonucu yasanan Onemli petrol kirliliginin ardindan genis bir gegerlilik ve
duygusal gii¢ kazanmigtir. Daha az duygusal bir ifadeyle “a¢ik gemi sicili” olarak
bilinen “elverisli bayrak” kavrammin standart bir tanimi yoktur'®. Ogretide
elverisli bayrak kavramina yonelik tanimlamalar yapilmistir. Genel kabul géren
bir tanima gore elverisli bayrak, “islevsel olarak yabancilara ait ve yabancilarin
kontroliinde olan gemilerin, hangi nedenle olursa olsun, gemileri kaydeden
kisiler icin uygun ve elverigli kosullar altinda tesciline izin veren herhangi bir
lilkenin gemi sicili’ni ifade etmektedir'®’. Bu tanimi agresif bir sekilde genisleten
bir tanimlama ise Uluslararas1 Tasimacilik Calisanlari Federasyonu (ITF)
tarafindan “bir geminin intifa hakkinin ve kontroliiniin, geminin bayraginin
bulundugu iilkeden baska bir yerde bulundugu tespit edilirse, gemi bir elverisli
bayrak altinda seyrediyor olarak kabul edilir” seklinde yapilmistir'®®. Siyasi ve
politik bakis agisinin digina g¢ikarak elverigli bayraklar, elverigli bayrak, gemi
sahiplerine vergi muafiyeti, sosyal glivenlik kanunlarinda istisnalar ve tescil
sartlarinda gemi adamlarinin ve gemi sahiplerinin uyruklugu gibi hususlarda
kolayliklar saglayan, fakat bayragini tasiyan gemiler iizerinde uluslararasi genel
kabul gérmiis diizenleme ve standartlara uygunluk konusunda etkin bir denetim
saglamayan gemi sicilleridir.

106 Coles ve Watt (n 1) 45.
107 Boleslaw Adam Boczek, Flags of Convenience — An International Legal Study (Harvard
University Press 1962) 2.

108 Hamad Bakar Hamad, ‘Flag of Convenience Practice: A Threat to Maritime Safety and
Security’ (2016) 1 Journal of Social Science and Humanities Research 207, 209. ITF tarafindan
elverisli bayrak olarak nitelendirilen gemi sicillerinin tam listesi i¢in bkz. Tablo 2.
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ITF tarafindan elverisli bayrak olarak nitelendirilen bayrak devletleri

Antigua and Barbuda Lebanon

Bahamalar Liberya

Barbados Malta

Belize Madeira

Bermuda (UK) Marshall Adalar1 (USA)
Bolivya Mauritius

Kambogya Moldova

Kamerun Mogolistan

Cayman Adas1 Myanmar

Komorlar North Kore

Cook Adast Palau

Curagao Panama

Kibris Sao Tome and Principe

Ekvatoral Gine

Sierra Leone

Faroe Adalar (FAS) St. Kitts and Nevis
Fransiz Uluslararas1 Gemi Sicili (FIS) St. Vincent
Alman Uluslararas1 Gemi Sicili (GIS) Sri Lanka

Gircistan

Tanzanya (Zanzibar)

Cebelitarik (UK)

Togo
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Honduras Tonga

Jamaika Vanuatu

Tablo 2'%°

B. Elverisli Bayraklarin Ortaya Cikis Siireci

Elverigli bayraklarin ortaya ¢ikisina iligkin tarihsel silirece bakildiginda,
baslangigta gemi siciline, bireylere ve sirketlere ait gemilerin vatandasi oldugu
devletin ulusal sicillerine kaydedildigi, genelde gemilerin kendi uyruklugunu
tagtyan kisiler tarafindan sahiplenildigi ve yabancilarm genellikle tescil i¢in
gerekli nitelikleri karstlamadig1 goriilmektedir''®. Bu sicil sistemi sayesinde, o
devletin ekonomik yasami, ulusal giivenligi ve savunmasi korunmaktadir. Bu
donemde uluslararas1 deniz ticareti bugiinkii kadar yaygin olmadigindan ve
yabancilarin tescil talebi olduke¢a diisiik oldugundan dolay1, ulusal gemi sicili
disinda uygulamalara pek rastlanmamaktadir. Bununla birlikte, 13. yiizyilin
basindan itibaren, yabanci gemi sahiplerine ait gemilerin de tescil edilmesi
gerektigine yonelik talepler artmaya baslamaktadir'''. Bu taleplerin temelinde
gemi sahiplerinin belirli ticaretlere erisim kazanma gibi ekonomik amaglar
ve/veya zamanin denizcilik gii¢leri altinda koruma arama gibi politik veya
giivenlikle ilgili cesitli uygun amaglar yatmaktadir''?. Ozellikle Ingiliz ticaret
gemilerinin, Ispanya’nin deniz ticareti iizerinde tekel sahibi oldugu 16. yiizyilda
Bat1 Hint Adalan ticaretinde Ispanyol bayragmi kullanmasi'”®, 17. yiizyilda,
Ingiliz gemilerinin, Ingiliz kisitlamalarindan kagmmak i¢in Newfoundland’dan
gelen balikg1 gemilerinde Fransiz bayragmi kullanmasi, 19. yiizyilda ticari
balik¢1 gemileri igin irlandali gemi sahiplerinin Fransiz bayragmi kullanmasi ve
Ingiliz gemi sahiplerinin Norveg bayragini kullanmaya baslamasi yabanci
bayraklarin ekonomik amagl kullanimlarina ornek verilebilir''*. Bununla
birlikte 18. ve 19. ylizyillarda Dogu Akdeniz’de, genellikle Fransiz, Osmanli ve
Rus donanmalari denizin bu kismina hakim olduklar1 igin yabanci gemilerin bu

109 <https://www.itfglobal.org/en/sector/seafarers/flags-of-convenience> s.e.t. 13.04.2022.

10 Ozman (n 7) 189.

T Rogers (n 43) 16.

12 ibid 18.

13 Le T Thuong, ‘From Flags of Convenience to Captive Ship Registries’ (1987) 27
Transportation Journal 22.

Francisco J Montero Llacer, ‘Open Registers: Past, Present And Future’ [2003] Marine Policy
513, 514.
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devletlerin bayraklarini kullanmasi'"”, 18. yiizyilda gemi sahibinin milliyeti ne
olursa olsun, Fransiz menfaati i¢in mal tasiyan gemilerin Fransiz bayrag: altinda
seyretmesi uygulamasi (daha sonra Fransa’nin vergileri ve diger {icretleri
artirmast tizerine bircok gemi sahibi gemilerini Avusturya bayrag: altinda tescil
ettirmigtir), 18. ytizyilin ikinci yarisinda, Osmanli Devleti’nin kontroliinden
kagmak isteyen Yunan gemilerinin Rus bayragini kullanmas1'', Amerikali gemi
sahiplerinin, ingiliz kisitlamalarindan kagimnmak amactyla 1812 savasi sirasinda
gemilerini Portekiz’de tescil ettirmesi, 1830°dan 1850°ye kadar, yeni
bagimsizligimi kazanan Giiney Amerika devletlerinin, Ingiliz kontroliinii asmak
icin gemilerini baska bayraklar altinda kaydettirmesi, 19. yiizyilda, Cenevizli
gemi sahiplerinin Korint Korfezi’nde Fransiz egemenligine kars1 koymak i¢in
Ingiliz bayragimi kullanmasi, gemi sahiplerinin kendi devletlerini etkileyen
siyasi veya ekonomik nitelikteki engelleri veya kisitlamalar1 agmak i¢in yabanci
gemi sicillerine tescili kabul ettiklerini gdstermektedir''’. Benzer uygulamalarla
yakin tarihte de karsilasmak miimkiindiir. Ornegin, 1987 yilinda Kuveyt’in, Iran-
Irak savasindaki tgiincli lilke gemilerine yoOnelik artan saldirilar karsisinda
alarma gegilmesiyle ortaya ¢ikmistir. Kuveyt’ten petrol tasiyan pek ¢ok gemi
sahibi, tankerlerini ya SSCB’nin ya da ABD’nin bayragi altinda yeniden
kaydettirme ve deniz tasimaciligi i¢in iki siiper giiciin diplomatik ve askeri
korumasini elde etme yarigina girmistir. Bu dogrultuda, baz1 Kuveyt tankerleri
ABD, SSCB ve Ingiltere gibi biiyiik devletlerin bayrag: altinda yeniden tescil
edilmistir''®.

II. Diinya Savasi’na kadar gecen tarihsel siire¢, denizcilikle ugrasan devletlerin,
ticaretle ugrasan gemilere 6zel koruma sunarak kendi bayraklarimi tasiyan
gemiler lizerinde miinhasir kontrol elde ettiklerini, boylece deniz ticaretindeki
hakimiyetlerini biiyiik dlciide siirdiirebildiklerini ve hatta genisletebildiklerini

gostermektedir''’. Korsanlarin ve deniz haydutlarmin okyanusun pek ¢ok

15 Thuong (n 113) 22.
116 lacer (n 114) 514.
7 Rogers (n 43) 18.

118 Robin Rolf Churchill ve Alan Vaughan Lowe, The Law of the Sea (B. 2, Manchester University
Press 1988) 207.

Devletler agisindan kendi bayragini tasiyan gemilerden olusan biiyiik ticaret filolara sahip
olmak ozellikle savas zamanlarinda dnemli bir rol oynamustir. Bayrak devletleri savas ya da
baris zamaninda ticaret gemilerine diigmanlariyla ticareti durdurmalarini, ticaret gemilerinin
asker tasimaciligr gibi hizmetler vermesini ve hatta bir savas gemisine doniistiiriilmesini
emretme yetkisine sahip oldugundan dolayi, ticaret filolar1 ulusal gemi filosunun dordiincii
kolu olarak bile kabul edilmistir. Philipp Wendell, State Responsibility for Interferences with
the Freedom of Navigation in Public International Law (Springer 2007) 10.
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yerinde dolagtiklar1 zamanlarda, ticaret gemilerinin bayragini tasidigi devletin
donanma gemileri tarafindan yiiriitiilen koruma faaliyetlerinin, bir gemi
sahibinin, kaydolacagi gemi sicilini se¢gmesinde 6nemli bir faktér oldugu; bu
koruma gorevine karsilik, bayrak devletlerinin gemi sahiplerinin gemilerini
tescil ettirebilmeleri igin ¢ok sert sartlar koydugu goriilmektedir. Ozellikle gemi
sahiplerinin bayrak devletinin vatandas1 olmasi, gemiyi bayrak devletinde insa
ettirmis olmas1 veya baska bir devletin bayragini tasiyacaksa gemiyi satmalarina
izin verilmemesi ve miirettebat {iyelerinin bayrak devletinin uyruklugunu
tagimasi gibi sartlar gemi siciline kaydi olduk¢a zorlastiran sebepler arasinda
gdze carpmaktadir'”. Bu uygulamalar sert ulusal gemi sicilinin ilk
uygulamalarina 6rnek teskil etmektedir.

20. yiizy1lin baslarinda da “gelismemis” bir devletin bayragimin gemi sahiplerine
cok az koruma sagladig1 diisiiniildiiglinden, bu tarz devletler gemi sahipleri igin
cekici gelmemistir. Bu nedenle, giiclii deniz filolarina sahip olan devletler,
bayragini tagiyan ticaret gemileri araciligiyla uluslararasi ticareti kontrol altinda
tutmuslardir. Biitiin devletler denizi seyriisefer i¢in kullanmakta yasal olarak
Ozgilir olmasina ragmen, sadece birkag devlet bu 6zgiirliikkten gercek anlamda
faydalanmak i¢in yeterli sermayeyi, deniz korumasini ve ticaret baglantisini bir
araya getirmistir. Ancak bu durum, II. Diinya Savasi’ndan sonra, gemi
sahiplerinin bayrak devletlerinin yiikledigi yliktimliiliiklerin, sunduklar
faydalardan ¢ok daha agir bastigim1 fark etmesiyle degismistir. Bu degisimin
temelinde, geleneksel denizci devletlerin gemilerin tesciline iligkin kati
sartlarinin aksine agik sicillere sahip yeni bayrak devletlerinin, gemi sahiplerine
tescil konusunda dnemli ek avantajlar sunmaya baslamis olmas1 vardir'?'.

Modern zamanlarda elverisli bayrak uygulamalar1 kullanimi 1920’lerde, birkag
Amerikan sirketinin gemilerini Panama ve Honduras sicillerine devretmesiyle
baslamigtir'*?. Bu devletlerdeki gemi sicilinin ¢ekiciligi, geminin yasi ve
durumu, anonim miilkiyet, ucuz miirettebat ve vergi muafiyeti ile ilgili gevsek

120 ibid.

121 ibid 10-11.

122 Thuong (n 113) 22. 1922'de Amerikan gemilerinde icki satisginin engellenmesine iliskin yasak
diizenlemelerinden kaginmak i¢in Reliance ve Resolute adl1 iki yolcu gemisi Amerika Birlesik
Devletleri bayragindan Panama’ya devredilmistir. Aslinda yasak, 1920’lerde Panama
bayragina 6nemli bir destek saglamistir. 1925°te Panama, 6zellikle yabanci tonaji ¢ekmeyi
amaglayan, liberal bir sekilde hazirlanmis bir denizcilik kanununu yiirtirlige koymustur. Ayni
donemde, United Fruit Company’nin muz ticareti yapan gemi filosu Amerika Birlesik
Devletleri bayragindan Honduras’in bayragina devredilmistir. Coles ve Watt (n 1) 51.
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kurallardan kaynaklanmistir'>®. Cok gegmeden, bazi Avrupali gemi sahipleri de
kolayca gizli ticarete girmek ve kendilerini olast denizcilik taleplerine karsi
korumak i¢in elverigli bayraklardan yararlanmaya baslamislardir. II. Diinya
Savagi’nin ilk yillarinda, ABD hiikiimeti, ABD bayragini tagiyan gemilerin savas
bolgelerine girmesini yasaklayan Tarafsizlik Yasasimi ihlal etmeden Birlesik
Krallik’a temel savas malzemelerini tasiyabilmeleri i¢in daha fazla ABD
bayrakli geminin Panama bayragina devredilmesine izin vermistir'**. ABD’ nin
savas sirasinda ¢ikarlan i¢in kullandigi bu uygulama, savas sonrasinda Onii
almamayan bir fenomene doniligsmiistiir.

II. Diinya Savasi’ndan 6nceki yillarda yavas yavas baslayan ulusal bayraklardan
kacis 1950’lerde ivme kazanmigtir. Gemi sahipleri, 6rnegin Liberya ve Panama
bayraklar1 altinda hiikiim siiren 6zgiirliik¢ii kosullardan yararlanmaya calistikca,
geleneksel denizcilik devletlerinin filolarmin sayisinda biiyiik 6l¢iide azalma
goriilmiistiir' >,

II. Diinya Savasi’ndan sonra, elverisli bayrak devletlerinin sayis1 katlanarak
artmig, ¢cok sayida gemi Panama ve Liberya bayraklar altinda kaydolmaya
baglamistir. Boylece gemi sicili Panama ve Liberya i¢in bir gelir kaynagi haline
gelmis ve bu iilkelerde agik gemi sicili uygulanmaya baslamistir'*®. Liberya ve
Panama’nin ardindan, bir¢ok az gelismis deniz lilkesi de acik gemi sicili
prosediiriine gegis yapmaya baslamistir. 1960’11 yillarda, elverigli bayrak
devletleri hizla artan bir popiilariteye kavusmus ve bu ylizyilin ortalarinda
Liberya, en biiyiik gemi siciline sahip olan Ingiltere’yi geride birakmistir'?’.
Son 40 ila 50 yilda, denizcilik endiistrisi, endiistrinin artan isletme maliyetlerini,
istihdam maliyetlerini ve finansman ihtiyaglarini gidermek ve karlhilig artirarak
denizcilik endiistrisinin biiylimesini siirdiirmek ve tesvik etmek i¢in agik sicil
sistemini gelistirirken; geleneksel denizcilik uluslarinda bulunan gemi sahipleri
ise, daha diisiik girdi maliyetlerinden ve ekonomik agidan daha faydal
ortamlardan yararlanmak igin, bu sicillere y&nelim gdstermislerdir'®®. Bu
duruma tepki olarak geleneksel denizcilik iilkeleri de gemileri kendi ulusal

123 Syed Khawar Ali Shah ve Kanwar Muhammad Javed Igbal, ‘Improving Ship Register:
Traditional Registry Versus Flag Of Convenience’ (2021) 27 Journal of Contemporary Issues
in Business and Government 2869, 2871.

124 Coles ve Watt (n 1) 48; Thuong (n 113) 22.
125 Coles ve Watt (n 1) 28.

126 Shah ve Igbal (n 123) 2871.

127 Coles ve Watt (n 1) 48.

128 Shah ve Igbal (n 123) 2871.
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bayraklari altinda tutmak i¢in etkin vergi oranlarii diisiirmiis ve mali tesvikler
sunmus ve yeni sicil uygulamalar1 olusturma yoluna gitmistir'*. Bu durum ikinci
ya da uluslararas1 gemi sicillerinin ortaya ¢tkmasina neden olmustur. Ikinci gemi
sicilleri elverigli bayraklardan ulusal sicile doniis i¢in tesvik edici olsa da
elverigli bayraklar sagladigi avantajlardan dolay1 hala cazibesini siirdiirmeye
devam etmektedir.

Birlesmis Milletler Ticaret ve Kalkinma Konferansi (UNCTAD) tarafindan 2021
yilinda hazirlanan raporlarda'*® gemi sahibi gergek kisilerin veya sirketlerin
uyruklugunu tagidigi devletlerle, bunlara ait gemilerin bayragmi tasidigi devlet
arasindaki farklilik net bir sekilde gosterilmis, diinya deniz ticaretinde kullanilan
gemilerin biiyiik bir kisminin elverisli bayrak tasidigi ortaya konulmustur.

Flag of registration

Economy of ownership (Ranked by number of ships registered)

(Ranked by number

of ships owned) Panama China Liberia hlllsahrihdasll Singapore czg::; g:;g Indonesia
China 655 4887 152 1038 62 935 8
Greece 465 0 1101 1055 28 20 2
Japan 2066 0 252 234 169 54 7
Singapore 282 4 242 137 1459 134 95
Germany 34 0 580 96 74 18 0
Indonesia 16 2 7 9 8 1 2232
Norway 48 0 89 132 81 50 4
United States of America 67 0 95 318 8 37 1
Russian Federation 34 0 17 0 2 1 0
China, Hong Kong SAR 324 20 53 69 51 886 3

Tablo 3 — Gemi Sahiplerinin Bagh Oldugu Piyasalar ve Gemi Sayisina Gore
Bayrak Devletlerinin Dagihmi!'3!

129 Thuong (n 113) 28.
130" Raporun tam metni i¢in bkz. <https://tinyurl.com/54jxjbs7> s.e.t. 08.09.2022.
131 <https://hbs.unctad.org/merchant-fleet/#Ref 8TVYHP88> s.e.t. 08.09.2022.
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Flag of registration
Economy of ownership (Ranked by tonnage registered)

(Ranked by tonnage owned)

Panama Liberia ’:l?;zas" C;g:‘ag’ gxgg Singapore Malta China World
Greece 27 924 94 234 80 325 1262 1763 63 639 0 373 417
China 28 461 11564 6505 81330 4964 2951 105 657 244 556
Japan 136 971 24 099 14510 3143 10 130 829 0 241 848
Singapore 11884 18 655 8972 7248 73258 3198 964 139 064
China, Hong Kong SAR 12 600 5785 3528 72 367 4878 839 135 104 219
Germany 870 33112 5019 1296 3844 5795 0 86 197
Korea, Republic of 40 042 1379 26 474 1089 29 356 2 86 093
Norway 1993 5027 8384 8742 4622 1339 0 64043
Bermuda 1495 7 500 21472 8169 1247 172 0 64 034
France 4 400 11132 17 686 2700 1261 7379 0 57023
World 343 601 300 076 274016 205011 136 164 116 373 106 879 m

Tablo 4 — Gemi Sahiplerinin Bagh Oldugu Piyasalar ve Gemi Tonajina Gore
Bayrak Devletlerinin Dagilimi'3?

Yukaridaki tablolardan da anlasilacag iizere, diinya gemi tonajina gore bayrak
devletlerinin dagilimma bakildiginda ilk 5 sirada elverigli bayraklarin yer
almaktadir.

C. Temel Ozellikleri

Ilk olarak elverisli bayraklarda uluslararast gemi sicilindeki gibi geminin
gercekte ait oldugu ilke ile bayragmi tasidigi iilke farklidir. Bu sicilleri
birbirinden ayirt eden temel 6zelliklerden birisi elverisli bayrak uygulamalarinda
taninan ayricahiklardir'®®. Bu ayricaliklar Birlesik Krallik Hiikiimeti tarafindan
1970 yilinda hazirlanan bir raporda, elverisli bayraklarin ortak 6zellikleri olarak
su sekilde ortaya koyulmustur'**:
- Elverisli bayraklar, ticaret gemilerinin vatandas olmayanlar tarafindan
miilk edinilmesine ve/veya kontroliine izin verir.
- Elverisli bayraklarin gemi siciline erigim kolaydir. Bir gemi genellikle
yurtdisindaki bir konsoloslugun ofisinde gemi siciline tescil olabilir.
- Elverisli bayraklarda gemilerden elde edilen gelir iizerinden alinan
vergiler, yerel olarak uygulanmaz veya ¢ok diisiik oranda uygulanir.
Tonaja dayali bir kayit {icreti ve yillik {icret, normalde yapilan tek
iicrettir. Gelecekte vergiden muafiyet konusunda bir garanti veya kabul
edilebilir bir taahhiit de verilebilir.

132 <https://hbs.unctad.org/merchant-fleet/#Ref 8IVYHP88> s.e.t. 08.09.2022.
133 Karatas ve Simdi (n 77) 75.
134 Coles ve Watt (n 1) 46-47.
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- Elverigli bayrak devleti, genellikle kayitli gemiler ig¢in ulusal bir
gereklilik aranmayan kiiciik bir tilkedir. Ancak biiyiik tonajli gemilerden
aldig1 ¢ok kiiclik iicretlerden elde edilen gelirler, ulusal geliri ve
ddemeler dengesi iizerinde dnemli bir etki yaratabilir'*’.

- Elverigli  bayraklar, gemilerde vatandas olmayan personel
bulundurulmasina serbestge izin verir.

Elverisli bayraklarda uluslararasi diizenlemeyi etkili bir sekilde
dayatacak ne herhangi bir hiikiimet ne bir idari mekanizma ne de

sirketleri kontrol etme arzusu veya giicii vardir'.

Belirtmek gerekir ki bu raporda belirtilenlerin yani sira su sartlar tagiyan gemi

299137

sicillerinin ~ “sozde-ulusal — gemi  sicili olarak da adlandinldig

138,

goriilmektedir

- Sicilin bayrak devletinin topraklarinda bulunmamasi gerekir.

- Sicilin bayrak devleti tarafindan degil, 6zel bir kurulus tarafindan
yonetilmesi gerekir.

- Bayrak devleti tiim yasal islevleri sicile devreder.

- Bayrak devleti, yasal islevlerin IACS"® iiyesi olmayan iiyelere
devredilmesine ve alt delegasyonuna izin verir.

- Bayrak devleti, kendi topraklarinda “paravan” sirketler kurulmasini
tesvik eder ve kolaylagtirir.
Gemilerin miilkiyeti ve kontroliinde seffaflik yoktur.

135

136

137

138
139

Elverisli bayraklar, gemi sahiplerinin ulusal vergilendirmeden ve gemilerinin miirettebatinda
aranan niteliklerden kaginmasini ve gemi sahiplerine ucuz isgiicii istthdam ederek miirettebat
maliyetlerini diistirmesini saglarken, bu devletler bir kayit {icreti ve yillik iicret alarak kazang
saglamaktadir. Tanaka (n 90) 294.

Bu o6zellik, ¢ogu elverisli bayrak devleti, artik kendi bayraklar: altindaki standart alt1 tonajli
gemilerin emniyet ve gilivenlik konularinda uluslararas1 diizenlemelere uygunluklarini
saglamak i¢in dnemli dlciide denetimlerini arttirdifindan dolay1 yayginligini yitirmektedir.
Coles ve Watt (n 1) 47.

Uluslararas: deniz ticareti yapan en az asagidaki 17 aktif bayrak devletinin S6zde-Ulusal
Bayrak Devleti kategorisi i¢in tartigilan kriterleri karsiladig1 kabul edilmektedir: Antigua ve
Barbuda, Barbados, Belize, Bolivya, Kambogya, Komorlar, Cook Adalari, Ekvator Ginesi,
Honduras, Kiribati, Marshall Adalari, Mogolistan, St Vincent ve Grenadinler, Sao Tome ve
Principe, Tonga, Tuvalu ve Vanuatu. Mansell (n 8) 109.

ibid 108.

Uluslararas: Klas Kuruluslar1 Birligi (IACS), gemilerin klaslanmasi ve sorveyi igin standartlar
iizerinde anlagsmaya varan ve diinya gemi tonajinin %90'indan fazlasini temsil eden 10
dernekten olusan bir birliktir. ibid.
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Gemi sahipleri agisindan elverisli bayraklari olumlu yonleri ve temel 6zellikleri
su sekilde ifade edilebilir'’:

- Gemi sahibine, geminin yas1, giivenlik gereksinimleri, bayrak devletinin
vatandag1 olma gibi sartlara bagli kalmaksizin gemisini tescil imkéam
saglar'!.

- Gemi sahibinin gemiyi tescil ettigi devlette vergiden kaginmasini saglar.
Kisaca gemi sahibi i¢in elverisli bayraklar vergi cennetidir.

- Miirettebatin bayrak devletinin uyruklugunda bulunma sart1 olmadigi
icin gemi sahibinin kiiresel isgiicli piyasasindan ucuz isgiicli istihdam
etme ozgiirliigi vardir.

- Gemi sahibi i¢in daha diisiik miirettebat maliyeti saglar. Ciinki
uluslararasi bir sicile tescil, genellikle uluslararas1 pazarda siirsiz bir
miirettebat secimi anlamma gelirken; gemi sahibi agir ulusal {icret
tarifelerine tabi tutulmaz'*;

- Gemi sahibine ana iilkenin deniz giivenligi kontroliinden kag¢inma
imkan1 sunar.

- Gemi sahibi i¢in daha az denetim ve diizenleyici islem imkan1 saglar.
Fakat giliniimiizde bu o6zelligin 6nemi, liman devleti kontrollerinin
artmasi dolayisiyla azalmaktadir.

- Elverigli bayraklar gemi sahibine gemi miilkiyetinin anonimligini
saglar'®. Ozellikle gemiden bagka bir varliga sahip olmayan gemi sahibi
sirketin sermayesi, kamuya agik bagvuru gerekliliklerinin az oldugu
veya hamiline yazili paylara izin verilen elverisli bayrak devletlerinde
gizlenebilir; yonetici ve gorevliler, sirketin isleyisinde veya geminin
isletilmesinde higbir s6z hakkina sahip olmayan kisiler olabilir. Bu
kosullar altinda geminin gercek pay sahiplerini tespit etmek neredeyse
imkansizdir.

- Elverisli bayrak uygulamalar geminin piyasa degerinin artmasini saglar.

140

141

142

143

Coles ve Watt (n 1) 48; Tas (n 94) 79; <https://www.itfglobal.org/en/sector/seafarers/flags-of-
convenience> s.e.t. 13.04.2022.

Ancak ¢ogu elverisli bayrak devleti, artik sicillerine ilk kez giren gemilere yas sinirlari
uygulamaktadir ve bazi durumlarda daimi sicil belgesinin verilmesinden dnce sdrveylerde 1srar
edilmektedir (6rnegin, Panama, Bahamalar, Barbados). Coles ve Watt (n 1) 47.

Tasima maliyetlerindeki birka¢ 6nemli degiskenden biri miirettebat giderleri oldugundan,
uluslararas: denizcilik endiistrisindeki oldukg¢a rekabetci bir pazar, gemi sahiplerini agik gemi
siciline sahip devletlere bagvurmaya sevk etmektedir. Tanaka (n 90) 294.

Gemi sahiplerinin anonimligi, geminin karistif1 ¢atma olaylarinda ve deniz g¢evresinin
kirlenmesine iligkin davalarda gemi sahibine tazminat davasi a¢ilmasini daha az olas1 kilar.
Wendell (n 119) 10.
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Gemi sahipleri gemiyi kolaylikla nakite doniistiiriilebilir.

Geminin igletme maliyetleri diiger.

Gemi sahipleri artan kazanglar sayesinde daha kolay yeni tonaj elde
etme imkéni bulur.

Uluslararas1 Tagimacilik Calisanlar1 Federasyonu (ITF), bir bayrak devletinin bir
elverisli bayrak olarak tespitinde genellikle asagidaki kriterleri dikkate

144,

almaktadir **:

Bayrak devletinin, temel insan haklarma ve sendikal haklara saygi,
orgiitlenme 6zglirliigli ve iyi niyetli sendikalarla toplu pazarlik hakki
dahil olmak iizere gemilerinde uluslararasi asgari sosyal standartlar
uygulama yeteneginin ve isteginin varligi,

ILO Sozlesmelerinin ve Tavsiyelerinin onaylanma ve uygulanma
derecesine gore tespit edilen sosyal kayaitlar,

IMO Sozlesmelerinin onaylanmasi ve uygulanmasi ile ortaya konan ve
liman devleti kontrol teftisleri, eksiklikleri ve tutuklamalar ile ortaya
konan giivenlik ve ¢evre kayitlar.

Tiim bu bilgiler 15181nda elverigli bayraklarin ortak 6zelliklerini kisaca su sekilde
ozetlemek miimkiindiir:

Basit ve esnek tescil siirecine sahip olmast,

Sicile erisimin kolay olmast,

Tescil {icretlerinin diigiik ve ucuz olmast,

Vatandas olmayanlarin miilkiyetine ve / veya kontroliine izin verilmesi,
Gemilerin vatandas olmayanlar tarafindan isletilebilmesi,

Hig vergiye tabi tutulmama veya diisiik vergiye tabi tutulma,
Miirettebat maliyetlerinin oldukca diisiik olmasi,

Miirettebatin haklarin1 korumaya yonelik sendikal haklarim ve
kuruluslarm olmamasi ya da etkisiz olmasi,

Geminin daha az diizenleyici isleme tabi olmasi,

Gemi iizerinde denetimin ve kontroliin yetersiz ve az olmasi,

Gemi sahibinin anonim olmasi.

144 <https://www.itfseafarers.org/en/focs> s.e.t. 13.04.2022.
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D. Sakincalar

Kiiresellesme siireci elverigli bayraklarin sakincalarini giderek derinlestirmistir.
Ozellikle giderek sertlesen rekabet¢i denizcilik pazarinda, her yeni elverisli
bayrak, miimkiin olan en diisiik iicretleri ve minimum diizenlemeyi sunarak
kendini tanitmaya zorlanirken; diger taraftan gemi sahipleri de rekabet
edebilmek icin gemilerini ¢alistirmanin en ucuz ve en az diizenlemeye tabi
yollarmi aramaya zorlanmaktadir'*’. Bu durum, s6z konusu pazardan pay almak
isteyen kiiciik denizci devletlerin elverisli bayrak haline gelmesine ve sorunun

giderek derinlesmesine neden olmustur.

Elverisli bayraklar, yabanci gemi sahiplerine, gemilerini elverigli gemi sicilinin
ait oldugu devletin bayragi altinda tescil ettirmeye izin vermekte ve ilgili
devletlerle gemi arasinda gercek bag ya cok az kurulmakta ya da hig
kurulamamaktadir'*®. Bu ger¢ek bagin kurulmasmi engelleyen ve elverisli
bayraklar1 gemi sahiplerine ¢ekici kilan pek ¢ok etken vardir. En temelde
elverisli bayraklarin ¢ekiciligi, geminin yas1 ve durumu, ucuz miirettebat, vergi
muafiyeti, denetimsizlik ve anonim miilkiyet ile ilgili gevsek kurallardan
kaynaklanmaktadir'*’. Elverisli bayraklar1 gekici kilan bu durumlar, diger
taraftan bu bayraklar uluslararasi topluma, gemi sahiplerine, gemi adamlarina
yonelik birtakim sakincalari da icerisinde barindirmaktadir.

Ik olarak elverisli bayraklar, ulus-devletlerin vergilendirme, miilk edinme ve
miilkiyeti diizenleme yetkilerini, rekabet iizerindeki kontroliinii, iicret oranlarini
ve c¢alisma kosullarin1 diizenlemesini, ¢evreye koruma saglamasini
azaltmaktadir'*®,

Uluslararas1 hukukun kirlilik 6nleme diizenlemelerine uymamak i¢in miirettebat
standartlarindaki esneklikler ve oOzellikle eski gemiler ve eskimis ekipman
nedeniyle seyir giivenliginin tehlikeye atilmasi ve Uluslararasi Denizcilik
Orgiiti'ne (IMO) kaza sorusturmalari hakkinda rapor sunma gerekliligine
uyulmamas1 gibi durumlar elverisli bayraklarin énemli sakincalarindandir'®.
Gergekten de geminin yas1 ve yolculuga elverisli olup olmadigi konusunda
elverisli bayrak devletlerinin belli bir standarda sahip olmamas1 ya da daha diisiik

145 <https://www.itfseafarers.org/en/focs> s.e.t. 13.04.2022.
146 Tanaka (n 90) 194.

7 Shah ve Igbal (n 123) 2871.
148

'S

1

N

Anthony van Fossen, ‘Flags of Convenience and Global Capitalism’ (2016) 6 International
Critical Thought 359, 359.

149 Boleslaw Adam Boczek, International Law: A Dictionary (Oxford Press 2005) 280.

N
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standartlar aramasi, elverisli bayraklara tescil edilen bu gemilerin deniz
seyriiseferini, acik deniz ¢evresini ve deniz canli kaynaklarini ve kiy1 devleti ile
liman devletlerinin deniz alanlarini1 ve canli kaynaklarimi risk altina sokmaktadir.

Elverisli gemi sicilleri, az geligsmis devletlerin filolar1 da dahil olmak iizere, diger
biitiin devletlerin ticaret filolarmin gelisimini engellemektedir. Ozellikle birgok
geleneksel denizci devletin bayragimi tasiyan gemi sayisinda, elverisli
bayraklardaki g¢ekici vergi tesvikleri ve diisiik maliyetler yliziinden 6nemli
diisiisler olmustur'>’. Gergekten de elverisli bayrak devletleri tarafindan alinan
diisiik ticretler ve vergiler, daha diisiik miirettebat maliyetleri ve bazi durumlarda
uluslararast gilivenlik standartlarima uyma zorunlulugundan kaynaklanan
tasarruflar ile, gemi sahiplerinin isletme maliyetlerini diistirdiiglinden dolay1
siklikla gemileri elverigli bayraklar altinda kayith olmayan gemi sahipleri
karsisinda énemli bir rekabet avantaji saglamaktadir''. Bu durum ise ulusal
gemi sicillerinde yer alan gemi sahiplerinin, yarisan piyasa ekonomisinde daha
rahat rekabet edebilmek i¢in elverisli bayraklara kaymasina neden olmaktadir.

Elverisli bayraklarin genellikle gemi giivenligine iliskin konularda gemileri
iizerinde etkin yargi yetkisini kullanmak istememekte ya da kullanmaktan
kaginmaktadir'>2. Bayrak devleti tarafindan konulan kurallara uyulmamast,
hicbir sekilde elverigli bayraklara 6zgii olmasa da elverigli bayraklarin, kendi
bayraklarmi tasiyan gemiler tarafindan ilgili kural ve standartlara riayet
edilmesini etkin bir sekilde yerine getirmeyi taahhiit etmedikleri konusunda hakl
olarak endise vardir. Gergekten de elverisli bayraklar seyir giivenligine,
miirettebatin ¢alisma kosullarina, balik¢ilik ve deniz kirliliginin diizenlenmesine
iligkin konularda siki hukuki yaptirnmlar getirme ve uygulama konusunda
isteksiz davranmaktadir. Bu isteksizligin temelinde, bu yaptirnmlarm elverigli
bayragin cazibesini olumsuz etkileyecek olmasi ve ilgili devletin tescilden

kaynaklanan ekonomik getirilerden mahrum kalacak olmasi vardir'*,

150 Thuong (n 113) 28. Ulusal gemi siciline sahip bayrak devleti filolarmdaki diisiisii ve elverisli

bayrak gemi filolarindaki artist gosteren grafikler icin bkz.
<https://youtu.be/UzISTExzfP4?si=cQQR-OntH190vX m>s.e.t. 13.04.2022.

151 Churchill ve Lowe (n 118) 208.
152 ibid.
153 Tanaka (n 90) 194.
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Bununla birlikte elverigli bayrak uygulamalari, bu devletlere ait gemilerde
caligan gemi adamlar1 bakimindan da 6nemli sorunlar dogurmaktadir. Gemi
adamlarinin karsilastig1 sorunlar dzetle sunlardir'>*;

- Cok diisiik ticretlere ¢aligmak zorunda olmalari,

- Ogellikle eski gemiler elverigli bayraklara tescil edildiginden dolay1,
gemi i¢indeki yasam kosullarinin olumsuz olmasi,

- Gemilerdeki gida ve temiz igme suyunun yetersiz olmasi,
Stres ve yorgunluga yol agcan uzun ¢aligma siirelerinin olmasi.

Bu sorunlara ek olarak elverisli bayraklar, gemi sahiplerinin bayrak devletinin
calisma diizenlemelerinden kacginmasini saglarken, gemi adamlarma diisiik
iicretler 0demenin ve gemi adamlarimi uzun g¢alisma saatlerine ve giivenli
olmayan c¢aligma kosullarina zorlamanin bir araci haline gelmistir. Gemiler bir
elverisli bayraga tescil edildiginde, gemi sahipleri genellikle bulabilecekleri en
ucuz is¢iyi ise almakta, asgari iicret Odemekte ve miirettebatin yasam
standartlarin1  ve c¢alisma kosullarimi  diislirerek maliyetleri azaltmaya
caligmaktadir. Bununla birlikte baz1 elverisli bayraklar, zayif giivenlik ve egitim
standartlarina sahip olmasinin yani sira miirettebatin uyruguna herhangi bir
kisitlama getirmemektedir. Bu durum bazen dil farkliliklar1 nedeniyle gemi
adamlarinin birbirleriyle etkili bir sekilde iletisim kurmasimi engelledigi igin,
geminin giivenligi ve verimli ¢alismas: riske girmektedir'>®. Ayrica elverisli
bayrak uygulamasi, gemi sahiplerinin ¢aligma alanindaki yargi yetkisinden ve
denizcilik tilkelerinin diger mevzuatindan kaginmalarina izin verdigi igin bu
iilkelerdeki denizcileri is firsatlarindan mahrum birakmaktadir'>®.

Elverigli bayrak devletine tescil edilen gemilerin sahipleri, herhangi bir
milliyetten denizci istihdam etme 6zgiirliikleri sayesinde, miirettebat {iyelerinin
veya is¢i saglayan devletlerin giivenlik ve sosyal standartlar1 uygulama
girisimlerini etkin bir sekilde engelleyebilir. Giivenlik ve sosyal standartlarin
uygulanmasi, elverigli bayrak sicilinin isleyisi ile tutarli degildir. Elverigli
bayraklarm genellikle tek amaci, kayit iicretlerini ve yillik tonaj aidatlarim

toplamaktir'’.

1

)

4 <https://www.itfglobal.org/en/sector/seafarers/flags-of-convenience> s.e.t. 13.04.2022.

5 <https://www.itfseafarers.org/en/focs> s.e.t. 13.04.2022.
¢ Boczek (n 149) 280.
7 Thuong (n 113) 28.
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w

1
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Elverisli bayraklara tescil, gemi bakimi ve igletimi ile gemi adami istihdaminda
giivenlik ve sosyal standartlarin gozetilmemesini kolaylastirir. Bu sicile kayith
gemiler ile elverisli bayrak devletleri arasinda gercek bir ekonomik bag
olmadiginda, bu tiir standartlar1 uygulamak zordur. Elverisli gemi siciline kayith
gemilerin gercek sahipleri her zaman belirlenemez. Bu yiizden, zaten
gostermelik olan kimliklerini kolayca degistirebilirler ve bdylece giivenlik ve
sosyal standartlar tekrar tekrar ihlal etmelerine ragmen taninmaktan kurtulurlar.
Ayrica gergek gemi sahipleri ve gemi kaptani gibi kilit gemi personeli, elverisli
bayrak devletlerinin disinda ikamet ettigi igin, kamu sorusturmasi ve
kovusturmasindan kolaylikla kaginabilirler'*®,

Acik gemi sicilinin anonimligi, elverisli bayraklarda bayrak devletinin yargi
yetkisinden ve kontroliinden kagmak isteyen gemi sahiplerinin en ¢ok 6nem
verdigi konulardan birisidir. Gemi sahipleri geminin karigsacagi kaza veya kirlilik
olaylarinda elverisli bayraklarin karmagsik miilkiyet diizenlemelerini, “kurumsal
pece” olarak kullanarak tazminat sorumlulugundan kurtulmaktadir'>. Bu durum
deniz kirliliginden etkilenen kiy1 devletleri ile diger devletlerin ve diger kisi,
kurum ve kuruluglarin 6nemli maddi kayiplara ugramasina neden olmaktadir.

Elverisli bayraklarla yasadis1 avlanma da acil bir endise konusudur'®. Elverisli
bayraklar1 tasiyan standartlarin altinda seyreden gemilere, deniz kirliligi
olaylarinda'®', yasadis1, bildirilmemis ve diizensiz balik¢ilik faaliyetlerinde sik
sik rastlanmaktadir'®®. Yasadisi, Bildirilmemis ve Diizensiz balikgilik (IUU
balik¢ilik) faaliyetleri, balik stoklarinin yagmalanmasia ve denizlerdeki canli
yasamin tahrip olmasina neden olmaktadir. Elverisli bayrak devletlerinde
herhangi bir vergilendirme olmadigindan isletme maliyetleri oldukc¢a diisiiktiir.
Bu devletlerde gemiler bir sezonda birgok kez yeniden bayraklandirilabilir ve
isim degistirebilir'®. Bayrak atlama (flag hopping) olarak bilinen bu

158 ibid.
159 Mansell (n 8) 109.
160 Tanaka (n 90) 194.

161 Genel olarak elverigli bayrak tasiyan gemilerin, geleneksel ticaret filolarma kiyasla denizde
orantisiz olarak daha yiiksek bir zarar payima sahip oldugu dogru olsa da bazi elverisi bayrak
filolari, geleneksel denizcilik bayraklari altindakilere gore nispeten daha fazla sayida modern
tanker ve diger kargo gemilerine sahiptir. Boczek (n 149) 280.

162 Shah ve Igbal (n 123) 2871.

163 Elverigli bayrak devletlerinde gemilerin tescili, balik¢1 gemilerinin herhangi bir kisitlama

olmaksizin yeniden isaretlenmesini miimkiin kilan bir yasal bosluk olusturmaktadir. Bayrak
devletlerinin birgcogunun vergi cennetleri isletmesi gercegiyle birlestiginde, bu tiir olanaklar
IUU balik¢iligim karli hale getirmeye yardimci olur. Uygulamada, balik¢1 gemilerini bir
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uygulamanin yayginlagsmasimin arkasinda elverisli bayrak devletlerindeki
denetimsizlik vardir. Ayrica bu balik¢1 gemiler, acik deniz paravan sirketleri
tarafindan isletildigi icin, gemi sahiplerinin kimligi gizli kalmakta ve
sorumlulara ulagsmak zorlagmaktadir. Bununla birlikte, yasadisi balik¢ilik
faaliyetleri yiirliten balik¢1 gemileri genellikle yine elverisli bayraklara kayith
Sogutmali Tagima Gemileri (Reefers) tarafindan desteklenmektedir. Bu gemiler,
bir bolgedeki balik¢1 gemilerinin yiiklerini aktarmalarina ve balik¢1 gemilerinin
bir limana donmesine ve yakit ikmali yapmasina gerek kalmadan yeniden

miirettebat olusturmalarina imkan saglamaktadir'®,

E. Miicadele Yontemleri

Yukarida detayli olarak deginildigi izere 1986 yilinda, BM Ticaret ve Kalkinma
Konferansi’nin (UNCTAD) himayesinde, bayrak devleti ile bayragini tasiyan
gemiler arasinda gercek bir bagin gili¢lendirilmesi amaciyla 1986 BM Gemilerin
Tescili Sozlesmesi kabul edilmis; bu S6zlesme ile bayrak devleti tarafindan yetki
ve kontroliin etkin bir sekilde uygulanmasi i¢in kesin ydntemler ortaya
konulmustur'®®. Sézlesmeyle getirilen dzellikle gemilerin miilkiyeti, gemilerin
personel alimi ve gemilerin ve gemi sahibi sirketlerin yonetimine iligkin
diizenlemeler, bayrak devleti ile bayragini tagiyan gemiler arasindaki gercek bir
bagm kurulmasmin kilit unsurlarmi olusturmaktadir'®. Bu konular yukarida
detayl sekilde ele alindigi i¢in burada iizerinde ayrica durulmayacaktir. Ancak
s0z konusu Soézlesme’nin heniiz yiiriirlige girmemis olmasi, Sézlesme’ nin
etkinligini olduk¢a azaltmaktadir. Ayrica biiylik filo sahibi elverisli bayrak
devletlerinin kisa vadede bu S6zlesmeyi onaylayip onaylayamayacaklari slipheli
goriinmektedir. Bu durum, hukuki dayanagm eksikliginden dolay1 elverisli
bayraklarla miicadeleyi zorlastirmaktadir.

Elverisli bayrak devletleri ile miicadele konusunda miinferit hiikiimetler ve
Avrupa lilkeleri tarafindan limanlarina gelen elverisli gemi siciline kayith
gemilerin incelenmesi konusunda anlagsmaya varilmis ve bu kontrol
mekanizmasina Liman Devleti Kontrolii (bundan sonra LDK olarak ifade

sicilden digerine tasimak gelisen teknoloji ve internet sayesinde oldukga kolaylastigindan (bkz.
www.flagsofconvenience.com), bu durum IUU balik¢ilikla ugrasan gemilerin elverisli
bayraklara gegisini ¢ok cazip hale getirir. ‘Why Fish Piracy Persists: The Economics of Illegal,
Unreported and Unregulated Fishing’, (OECD 2005) 40.

164 Shah ve Igbal (n 123) 2872.

165 James R Crawford, Brownlie’s Principles of Public International Law (B. 8, Oxford Press
2012) 532.

166 Tanaka (n 90) 194.
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edilecektir) adi verilmistir'”’. LDK, geminin durumunun ve donaniminin

uluslararast diizenlemelerin gerekliliklerine uygun oldugunu ve geminin bu
kurallara uygun olarak g¢alistirildigini ve isletildigini dogrulamak i¢in ulusal
limanlarda yabanci gemilerin denetlenmesidir'®®. Elverisli bayrak devletleri,
iizerinde anlagmaya varilan uluslararasi yasal belgelerde yer alan taahhiitlerini
yerine getirmemekte ve bunun sonucunda bazi gemiler, deniz ortaminin yani sira
yasamlar1 da tehdit eden, emniyetsiz bir durumda seyretmektedir. iste LDK lar,
standart alt1 gemileri ortadan kaldirmak uyumlagtirilmis bir denetim sistemi
saglamaktadir'®. LDK’ya iliskin olarak liman devletleri tarafindan Bolgesel
MoU’lar'™ olusturulmaktadir'”'. LDK, 1978 yilinda Avrupa’da Liberya bayrakli
bir geminin bozuk ekipman nedeniyle Fransa’min kuzey kiyisinda petrol
sizintisina yol agmasiyla baglamistir. Bu olay, Avrupa devletlerini gemiler igin
giivenlik standartlarim1 diizenlemek ve uygulamak i¢in bir anlasmaya varmaya
zorlamig ve Paris MoU imzalanarak ilk mutabakat zapti ortaya ¢cikmistir. O
zamandan bu yana Bolgesel MoU’lar araciligiyla liman devleti kontrolii kiiresel

bir denetim sekline doniismiistiir'’2.

167 Thuong (n 113) 29.

168 <https://www.imo.org/en/OurWork/MSAS/Pages/PortStateControl.aspx> s.e.t. 14.04.2022.

169 http://www.medmou.org/What IS PSC.aspx>s.e.t. 14.04.2022.

170 Liman Devleti Kontroliine iliskin 9 Bélgesel Mutabakat Zapti (MoU) imzalanmugtir: Avrupa
ve Kuzey Atlantik (Paris MoU); Asya ve Pasifik (Tokyo MoU); Latin Amerika (Acuerdo de
Vifia del Mar); Karayipler (Karayip MoU); Bat1 ve Orta Afrika (Abuja MoU); Karadeniz
bolgesi (Karadeniz MoU); Akdeniz (Akdeniz MoU); Hint Okyanusu (Hint Okyanusu MoU);
Riyad MoU; ve ABD Sahil Giivenlik MoU.
<https://www.imo.org/en/OurWork/MSAS/Pages/PortStateControl.aspx> s.e.t. 14.04.2022.

7l Hakan Selim Canca, Devletlerin Gemilere Miidahale Yetki ve Yiikiimliliikleri (Seckin
Yayincilik 2015) 42.

172 <https://www.mitags.org/flag-vs-port-state/> s.e.t. 14.04.2022.
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Gorsel 1 — Dunya Uzer1ndek1 Bolgesel MoU’larln Daglllml

Elverisli bayraklarla miicadele konusunda kabul edilen ilk 6nemli bolgesel
mutabakat muhtirasi, 1978 Paris MoU’dur. Paris MoU kapsaminda yapilan
denetimler, kaptan ve miirettebatin yetkinligini, makine, gemi ve ekipmanin
durumunu icermektedir. Paris MoU, elverisli bayrak gemilerini LDK
denetimlerine dayali olarak Beyaz, Gri ve Kara olmak {izere {i¢ liste halinde
smiflandirmakta ve gozaltt oranlarma gore swralanmis kayit listeleri
yayinlanmaktadir. Kara listedeki gemilere Paris MoU iilkelerinin'’* limanlarina
giris izni verilmemekte veya eksiklikler giderilinceye kadar gozaltina
alinmaktadirlar'”®. Bir geminin giivenlik veya g¢evre koruma icin gerekli
eksiklikleri gidermek icin bir limanda yasayacagi gecikmenin doguracagi
maliyet, elverisli bayraklarin maliyet c¢ekiciligini azaltmaktadir. Bununla
birlikte, liman devleti denetimleri sonrasinda yaymlanan bagar1 veya basarisizlik
oranlari, gemileri kotii sicile sahip bayrak devletlerini kullanmaktan caydiran bir
yaptirim haline gelmektedir'’®.

173 http://www.medmou.org/World.aspx> s.e.t. 14.02.2022.

174 Bu iilkeler: Belgika, Bulgaristan, Kanada, Hirvatistan, Kibris, Danimarka, Estonya,
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Hollanda, Norveg, Polonya, Portekiz, Romanya, Rusya Federasyonu, Slovenya, Ispanya, Isve¢
ve Birlesik Krallik. http://www.medmou.org/ParisMoU.aspx> s.e.t. 14.04.2022.
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Genel olarak elverigli bayrak sorununun temelinde, denizcilik ve balikgilik
endiistrisindeki  uluslararas1  rekabetten  kaynaklandigt g6z  Onilinde
bulunduruldugunda, uluslararasi andlagmalarda ve mahkeme kararlarinda aranan
“gercek bag” gereksiniminin sikilastirilmasimin etkili bir ¢oziim saglayip
saglayamayacag tartismalidir'”’. Gergek bir baglantinin var olmasi icin, tescil
devletinin, vatandaglarinin ya gemide istihdam edilmesini talep etme ya da o
geminin sahipliginde adil bir paya sahip olma sartlarin1 tagimasi gerekir.
Uluslararasi toplum elverisli bayraklarin, gemilerin tescil kosullarim1 kademeli
olarak katilagtirma ve ayni zamanda yeni elverisli gemi sicili imkanlarinin
olusturulmasin1  kisitlayarak  elverisli ~ bayraklarin = “asamali  olarak
kaldirilmasing” saglamalidir. Mevcut elverigli bayraklara kayith gemi sahipleri
ya yatinmlarmi kendi iilkelerine geri gondermeli, ya mevcut elverisli bayrak
devletleri ile gergek bir bag kurmali ya da yatinmlarim devrederek diger az
gelismis devletlerle veya gelismis piyasa ekonomisi iilkelerle “gercek bag’lar
kurmahdirlar'”,

Ik ortaya gikan elverisli bayraklarin bilyiik gogunlugu ne bir idari denetim
mekanizmasina ne de kendi bayraklarini tagryan gemilerin diizenlenmesi ile ilgili
ulusal veya uluslararas1 diizeyde etkili diizenlemeleri uygulama yetkisine
sahiptir. Bununla birlikte, gemi sicili kosullarinin oldukga gevsek olmasi ve gemi
sahiplerinin herhangi bir iilkeden gemi adami caligtirabilme imkanina sahip
olmasi, elverisli bayraklarin, ulusal gemi sicillerine kiyasla ¢ok daha kalitesiz
olarak nitelendirilmesine neden olmustur. Denizcilikle ilgili bu temel sorunu
cozmek icin, onde gelen elverisli bayraklar, uluslararasi toplumun bayrak
devletlerine yonelik getirdigi sayisiz yiikiimliiliiklerini, kurallarmi ve teftis
rollerini Klaslama Kuruluslarima devretmeye baslamistir'”’. Bu durum, elverisli
bayraklarla gemiler arasindaki gercek bagin saglanmasina 6nemli bir katki
saglamistir. Gergekten de bir geminin uluslararasi bir Klaslama Kurulusu
tarafindan sorvey ve belgelendirilmesi, uygulamada, ister yeni inga isterse ikinci
el olsun, bir gemi sahibinin tescil bagvurusunda bulundugu noktada bir bayrak
devletinin kullanabilecegi en giivenilir bagimsiz bilgi kaynagidir. Bir geminin
Klas Kurulusu ge¢misi, asgari olarak geminin ingasinin temel kaydini, geminin
calisma Omrii boyunca bakimi ve havuzlama dongiilerini igermelidir. Bu
kayitlar, bayrak devletinin 6zellikle eski gemilerin kabul edilebilirligi veya baska

177 Tanaka (n 90) 194.
178 Thuong (n 113) 28.
179 Shah ve Igbal (n 123) 2871.
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tiirlii olup olmadig1 konusunda objektif bir degerlendirme yapmasi igin en iyi

firsat1 temsil eder'®°.

SONUC

Bir bayrak devletinin bayragini tasiyan gemiler iizerinde sahip oldugu yetkileri
ve kontrolii etkin bir sekilde uygulayabilme kapasitesini ifade eden “gercek bag”
kavrami, o6zellikle “elverigli bayrak” uygulamalar1 ile miicadele isteginin bir
irinidir. Gerek 1982 BMDHS’de gerekse 1986 BM Gemilerin Tescili
Sozlesmesi’nde yer alan bu kavram, elverigli bayrak sayilarindaki artigin bir
sonucu olarak ortaya c¢ikmistir. Bu gergek bagin giiglendirilmesi, elverisli
bayraklarla miicadelenin en 6énemli adimidir. Bu dogrultuda, gemi sahiplerinin
veya isletenlerin, vatandaslik veya o iilkede siirekli ikamet etme gibi tescil
sartlarina baglanmasi, eger bunlar bir tiizel kisiyse tiizel kisiligin idare
merkezinin o devletin iilkesinde bulunmasi veya tiizel kisiligin pay sahiplerinin
biiyiik bir kisminin bayrak devletinin vatandaslarina ait olmasi gibi tescil sartlart
getirilmesi, bayrak devleti ile bu kisiler arasindaki bagi giiglendirecektir. Bu
sartlardan en azindan birisinin saglanmasi, gemi lizerinde bayrak devletinin etkin
bir denetim yapmasini kolaylastiracaktir. Bu konuda bayrak devletlerine 6nemli
yiikiimliiliikler getiren 1986 BM Gemilerin Tescili S6zlesmesi’nin de bir an 6nce
yirlirliige girmesini saglamak ve daha c¢ok devletin bu Sozlesme’ye taraf
olmasini saglamak iizere, gerek Uluslararasi Denizcilik Orgiitii (IMO) gerck BM
Genel Kurulu tarafindan, tavsiye niteliginde kararlar alinmalidir. Ayrica IMO,
UNCTAD gibi uluslararas1 orgiitlerin onciiligiince yapilacak bir uluslararasi
konferansta olusturulacak ek Protokol ile So6zlesme’nin yiiriirliige girig siireci
hizlandirilmalidir. Bu Soézlesme ile getirilen kurallarin diinya genelinde
uygulanmaya baglamasi ve uluslararasi bir 6rf ve adet hukuku kurali haline
doniismesi saglanirsa, elverigli bayrak sayisinda da Onemli bir azalma
yaganacaktir.

Yine elverisli bayrak ile miicadelede biiyiik 6nem arz eden yontemlerden birisi
de Liman Devleti Kontrolleridir. Deniz ticaretinde en 6nemli kavramlardan birisi
liman devleti kavramidir. Ciinkii bir limandan yola ¢ikan her gemi yolculugunu
baska bir limanda bitirmek zorundadir. Eger genel kabul gérmiis uluslararasi
sozlesmelere, standartlara ve prosediirlere uygun olmayan standart alt1 oldugu
kanitlanmig bir gemi varsa ve sdz konusu standart alti gemileri higbir liman
devleti kendi limanlarina almazsa, bu gemiler ticaret yapamaz hale gelecegi igin,

180 Coles ve Watt (n 1) 27.
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kendilerini bu kurallara uymak zorunda hissedeceklerdir. Aym1 bu gemileri
bayrag altinda tutmaya devam eden uygulama elverigli bayrak tasiyan gemiler
icin de uygulanabilir. Eger elverigli bayrak tasiyan gemiler, uluslararasi
toplumun getirmis oldugu standartlara ya da sozlesmelere uymuyorsa, bu
gemiler limanlara hi¢ alinmayarak ya da limanlarda kontrol siireleri uzatilarak
baski altina alinabilir. Bu durum gemi sahiplerinin veya isletenlerin maliyetlerini
arttirarak ve hatta zarar etmelerine neden olarak bu kisileri, gemilerini
uluslararasit standartlara ve sozlesmelere uygun hale getirmek zorunda
birakacaktir. Yine elverisli bayraklara ait gemilerin limanlara hi¢ alinmamasi s6z
konusu olursa, bu durumda gemi sahipleri elverigli bayraklardan kagarak ulusal
ya da yar1 ulusal gemi sicillerine gegmek zorunda kalacaklardir. Goriildigii
iizere, uluslararas1 sozlesmelerde bayrak devletlerine getirilen yiikiimliiliklerin
elverigli bayraklar gibi bayrak devletleri tarafindan yerine getirilmedigi
durumlarda, bu kontrolii liman devletinin yerine getirmesidir. Bu denetimin
etkili ve sistemli bir sekilde tiim liman devletleri tarafindan uygulanmasi halinde
elverigli bayrak uygulamalarinin giderek azalacagi ve hatta sona erecegi
diisliniilmektedir. Limanlara erisimin reddine iliskin netlik ve tek tip uygulama
icin, IMO tarafindan bir model gelistirilebilir. Kanaatimizce IMO tarafindan
gelistirilecek modelde 6zellikle standart alti gemilerin tespiti konusunda geminin
yas1, geminin genel kabul gérmiis uluslararasi sézlesmelerdeki teknik 6zelliklere
uygunlugu, geminin karistig1 deniz kazalarina, kirlilik olaylarina ya da yasa dis1
balik¢ilik faaliyetlerine iliskin bilgiler gibi hususlar dikkate alinmalidir.

Elverisli bayrak devletleri ile miicadelede 6nemli etkenlerden birisi de
denetimleri gergeklestiren klas kuruluglaridir. Uluslararasi sozlesmelerde genel
olarak kabul edilen standartlara gore, gemilere verilen sertifikalarin dncesinde
veya sonrasinda belirli periyotlarda, bayrak devletinin yetkilendirdigi gorevliler
veya taninmis kuruluslar tarafindan bir sorvey ve denetim gerceklestirilmektedir.
Bu sorvey ve denetimlerde, gorevlilerin veya kuruluslarin, geminin karigtigi
kazalarda veya deniz kirliligi gibi ciddi zararlar meydana geldiginde gerekli
Ozeni gostermedigi, ihmallerde bulundugu veya kasith olarak eksiklikleri goz
ard1 ettigi durumlar tespit edilirse, bu kisilerin ve kuruluslarin sorumlu oldugu
kabul edilerek, dolayli olarak da bu kisileri yetkilendiren bayrak devletinin
sorumlulugu ortaya ¢ikarilabilir. Bu diizenleme, IMO tarafindan kabul gérmiis
uluslararast sozlesmelerde zimni bir degisiklik yoluyla uygulanabilir hale
getirilebilir.

IMO, tanmmis klas kuruluslarinin performansim1 degerlendirmek ve bu
kuruluslarin IMO'nun zorunlu kararlarindaki standartlar1 karsilamasini saglamak
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icin bir yontem bulmahdir. Bu durum, taninmis klas kuruluslarinin bayrak
devletinden bagimsiz olarak denetlenmesini ve sonuglarin dogrudan IMO'ya
raporlanmasini gerektirir. Belirli taninmis klas kuruluslarinin gemilere verilen
sertifikalarin standartlar1 karsilamadigi durumda, liman devletleri bu durumu
bildirerek bu kuruluslar tarafindan verilen sertifikalar1 kabul etmeyi
reddedebilmelidir.
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INTRODUCTION

Considering that 90 percent of world trade is carried out through seas, the
concept of flag state and the jurisdiction of the flag state are of great importance
in terms of international law. A flag state is the state to which a ship is a national,
whose flag it flies, and whose exclusive sovereignty it is under. One of the most
basic concepts associated with the flag state is the ship registry, which provides
the establishment of a legal link between the ship and the flag state. In order for
ships to fly the flag of a state and have the nationality of that state, they must be
registered in the ship registry of that state. In addition, in order for ships to sail
on the high seas and anchor in the port of another state, they must be registered
in the ship registry of a state. Each ship must be registered in only one state ship
registry. As a result of this principle, ships cannot be registered in the ship
registry and fly the flag of more than one state. Ships that fly the flag of more
than one state and use them according to convenience, may be assimilated to a
ship without nationality, and all states have jurisdiction over these ships.

One of the basic principles in the registration of ships is the existence of a
genuine link between the ship and the flag state in which the ship is registered.
Flag of convenience practices, which have become widely used in the last 50
years, is a phenomenon that prevents the establishment of a genuine link between
the flag state and the ship and causes the control mechanism on ships to
disappear. In particular, shipowners' preference for flags of convenience for
reasons such as tax advantages, low costs and avoiding legal regulations causes
various difficulties by causing lack of control and regulation in the maritime
sector.

Factors such as rapid developments in the maritime sector around the world,
ships voyaging to regions far from flag states, and flag states not effectively
imposing sanctions on shipowners make it difficult to ensure effective controls
on ships. In addition, factors such as increasing economic and political pressures,
excessive increase in the number of ships and tonnage, and the expansion of
maritime transport traffic in ports cause flag states to gradually lose their control
authority over the ships flying their flag. This situation causes flag of
convenience states with no genuine link to become widespread and these flags
to control a significant portion of the world ship tonnage. UNCTAD's 2021
reports revealed significant differences between the states of nationality of
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shipowners and the states whose flags the ships fly, and emphasized that the
majority of ships used in world maritime trade sail under flags of convenience.
The acceleration of shipowners' transition from national ship registries to flags
of convenience has created the need to examine and combat this problem. In this
regard, in our study, after discussing the emergence of the concept of ship
registry, the issue of registration in the ship registry will be examined in detail.
In this section, the provisions of the 1986 United Nations Convention on
Conditions for Registration of Ships, which was signed with the efforts of
important traditional maritime states but has not yet entered into force, will be
taken into consideration. Finally, after briefly touching on the types of ship
registry used in international law, the basic features of flags of convenience, also
called open ship registry, and how to combat these practices will be examined
comprehensively.

I. DEFINITION OF SHIP REGISTRY

Flag states are authorized to ensure the exercise of freedom of the high seas in
international law. Accordingly, each state may keep a registry in which details
of merchant ships having its nationality and flying its flag are entered'. This
registry is called “ship registry”. In addition, it is possible to define the ship
registry as “an official registry that indicates both the physical and legal status
of ships with certain qualifications, thus making this information public.”*. In
another definition, the ship registry is defined as “an official registry that
determines the restrictions, annotations, objections regarding ships and their
nationality and names™ . According to another definition, ship registry; it refers
to the official registry or registers in which information such as the ship's name,
registry number, place of registration, owner, and nationality of the owners are
recorded”. In the light of this information, the ship registry is basically the official
registry that enables the determination of the nationality of a merchant ship,
showing the basic characteristics of the ship such as the name of the ship, its
owners, the nationality of the owners, the port of mooring, as well as special

' Richard Coles and Edward Watt, Ship Registration: Law and Practice (2nd edn, Routledge
2009) 3; Olena Ptashenchuk, ‘The Concept of “Genuine Link” in the International Maritime
Law’ (Kyiv University of Law at the National Academy of Sciences of Ukraine 2013) para 3.
Orkun Burak Oztiirk, ‘Yabanci Bayrakli Gemilerin Denetim Kriterleri ve Liman Devleti
Kontrolii Sorunlar1 Uzerine Bir Caligma’ (Yayimlanmamus Yiikseklisans Tezi, Dokuz Eyliil
Universitesi 2015) 120.

Hayrettin Kurt, ‘Tiirk Uluslararas: Gemi Sicili Kanunu’nun Degerlendirilmesi’ [2014] Ankara
Barosu Dergisi 271, 274.

4 Article 2 of the 1986 Ships Registration Convention.
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situations such as ship pledges and liens established on the ship and ensuring
publicity.

The states that keep the ship registry are called “states of registry”. According to
another definition, the state of registration is “the state in which a ship is
registered in the ship registry””. For ships, as a rule, the state of registration is
also the flag state. Because after ships are registered in the ship registry of a state,
they are entitled to fly the flag of that state. Merchant ships registered in the ship
registry carry the flag of the registration state, indicating that they are registered
in the ship registry of that state and have the nationality.

I1. HISTORICAL DEVELOPMENT OF SHIP REGISTRY?®

National ship registry practices are based on Roman Imperial Law. It later
became common practice in the City-States of Medieval Italy’. During the
Middle Ages, due to the limited capabilities of both ships and their navigation
and the absence of wide-ranging international trade, no need arose for states to
prosecute or control ships entering and exiting their ports. Early attempts to
regulate ships focused on customs duties, cargo handling and nationality rather
than design, construction, equipment or safe navigation requirements®; ships
were specifically registered with the ship's name, owner's name and tonnage, and
fraud in such matters led to the confiscation of the ship’. In the following periods,
for the first time in England in 1660, important requirements for determining
ship nationality and identity were included in the Navigation Act issued by
Charles II and in the Navigation Acts in force throughout the 17th and 18th
centuries'’. These requirements include marking the ship's name and port of
registry, transfer of ownership, proof of place of construction, tonnage,
identification registration and changes of captain, and the provision of a unique
registration number engraved on the ship's main beam to provide indisputable
proof of the ship's identity in the event of a shipwreck. All these requirements
were subject to major consolidation in the Merchant Shipping Act 1850, which

5 Article 2 of the 1986 Ships Registration Convention.

Under this heading, only the first practices of the ship registry are mentioned, and the historical
development of ship registry types will be discussed in detail under the title “The Emergence
Process of Flags of Convenience”.

7 Aydogan Ozman, Deniz Hukuku, vol I (1st edn, Turhan Kitabevi 2006) 188.
8 John NK Mansell, Flag State Responsibility (Berlin Heidelberg 2009) 37.

%  Coles and Watt (n 1) 4.

10" Mansell (n 8) 26.
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established for the first time in England a Central Government Administration
responsible for all carriage matters, including registration'".

Historically, there has never been an international standard for ship registration.
Although an important obligation regarding the registration of ships was
introduced in the 1982 UNCLOS, there is no binding international agreement
that has entered into force containing detailed regulations regarding the
registration process of ships. However, due to concerns about the proliferation
of open ship registries or “flags of convenience” in the 1970s, the United Nations
Conference on the Registration of Ships, held under the auspices of the UN
Conference on Trade and Development, was convened in 1984 and the UN
Convention on Conditions for the Registration of Ships was signed in 1986'2,
Although the 1986 Convention on the Registration of Ships sets international
standards for the registration of ships in a national register, including references
to actual affiliation, ownership, management, registration, accountability and the
role of the flag state, it is not binding as it has not entered into force.

III. REGISTRATION IN SHIP REGISTRY

Registration is the recording of information regarding a ship in a special registry
in order to be referenced when necessary and to ensure certainty'. In other
words, registration, which refers to the entry in the official registry of a state, is
the most important factor that provides nationality to the ship'*. The concept of
registration, which is generally used to attribute national character to a ship, is
the process that means the entry of the characteristics of the ship into the public
records of a state. In terms of many international maritime conventions,
registration in a particular state is a sufficient linking factor to consider the ship
as having the nationality of that state”.

In Article 91 of the 1982 UNCLOS, it is clearly emphasized that states have the
authority to determine the conditions for granting nationality to ships and the
registration of these ships and the right to fly their flag. Therefore, the authority
to determine the conditions for registration in the ship registry is left to the

T ibid.

12 ibid 29; Malcolm N Shaw, Uluslararas: Hukuk (Ibrahim Kaya ed, Yiicel Acer and others trs,
8th edn, Tiirkiye Bilimler Akademisi 2019) 435.

13 Ozman (n 7) 188.

14 Selami Kuran, Uluslararast Deniz Hukuku (B. 7, Beta Basim AS 2021) 19.

15" Coles and Watt (n 1) 3.
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discretion of each state. States will be able to determine the registration
conditions in line with their national legislation and their own interests, taking
into account the rules of international law and their obligations arising from
international law.

Ships must be registered in a ship registry and fly the flag of the state in which
they are registered. However, it should not be forgotten that shipowners have the
right to choose the ship registry in which they will register. Therefore,
registration of a ship in the ship registry is only possible with the registration
request of the shipowners. Ships cannot be registered in a state's ship registry ex
officio without the request of the shipowners. Shipowners can register their ships
in the ship registry of any state they wish, provided that they meet the necessary
conditions.

The flag state must establish a ship registry for ships flying its flag, which will
be maintained in a manner determined by that state. Vessels authorized to fly
their own flag in accordance with the laws and other legal regulations of a state
will be registered in this ship registry in the name of the owner(s) or, in cases
provided for by national law and other legal regulations, the bareboat charterer'®.

Subject to the provisions regarding bareboat charters in accordance with Article
4, paragraph 4, of the 1986 Ship Registration Convention, no ship shall be
registered simultaneously in the ship registries of two or more States. It would
be useful to mention the provisions regarding bareboat charters referred to in this
provision. A bareboat charter was first defined in the 1986 Convention on the
Registration of Ships as “a contract for the lease of a ship, for a stipulated period
of time, by virtue of which the lessee has complete possession and control of the
ship, including the right to appoint the master and crew of the ship, for the
duration of the lease”’. As can be understood from this definition, in the
presence of bare charter, a state may, in accordance with its own laws and other
legal regulations, grant the right to register and fly its flag to a ship leased by a

161986 Ships Registration Convention Article 11/1.

17 Article 2 of the 1986 Ship Registration Convention. 4/j of the Turkish Ship Registry
Regulation. In this article, bare charter is defined as “a charter which allows a ship flying the
flag of one country to change temporarily to the flag of another country under the
responsibility of a shipowner/operator, subject to specific arrangements as to who bears the
cost of the ship and to what extent”. For the full text of the Turkish Ship Registry Regulation,
see.
<https://www.mevzuat.gov.tr/anasayfa/MevzuatFihristDetaylframe?MevzuatTur=7&Mevzua
tNo=5692&MevzuatTertip=5> accessed 01.03.2022.
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lessor in that state during that lease period'®. Shipowners or charterers in States
Parties to the 1986 Ship Registration Convention must, when engaging in such
bareboat chartering activities, fully comply with the registration conditions
contained in that Convention'®. Bareboat chartered ship are registered in the
name of the charterer and, for the purpose of achieving the compliance objective
of the vessels, the charterer is considered to be the owner of the ship. However,
a bareboat charter will not provide the charterer with any ownership rights over
the chartered vessel, other than the rights specified in a specific bareboat charter
contract”’. On the other hand, flag states are under the obligation to ensure that a
chartered ship flying their flag is subject to their full authority and control*'. This
obligation aims to establish a “genuine link” between the chartered ship and the
flag state. Additionally, before registering a ship in the ship registry, a state must
ensure that the previous registry, if any, has been deleted”. In the case of
bareboat chartering of a ship, the state of registration must ensure that the ship's
right to fly the flag of the former flag state is suspended. In fact, in such cases,
the new registration should be carried out upon presentation of evidence of the
suspension of the previous registration in respect of the nationality of the ship
under the former flag State and details of any mortgage registered®. It is believed
that the purpose of this obligation is to prevent a ship from being registered in
two or more registers at the same time and to prevent shipowners from using the
flag according to convenience by registering in more than one register through
bareboat charter.

1. Ships Requiring Registration

The granting by a state to a shipowner and a ship of the right to fly its national
flag must in all cases involve two determinations. The first step is to determine
the categories of shipowners authorized to be registered in the national ship
registry and to determine whether the shipowner making a particular application
falls into one of these categories. The second is to determine the ship categories
that are eligible to be recorded in the national registry and to determine whether
a particular ship falls into one of these categories®*. Since there is no single

18 1986 Ships Registration Convention Article 12/1.
19" 1986 Ships Registration Convention Article 12/2.
201986 Ships Registration Convention Article 12/3.
21 1986 Ships Registration Convention Article 12/4.
22 1986 Ships Registration Convention Article 11/4.
231986 Ships Registration Convention Article 11/5.
24 Coles and Watt (n 1) 15.
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definition of ship in international law and ships can be classified according to
factors such as type, size, age, and purpose of use, each state has the right to
determine which categories of ships can be registered under its own laws. This
right also imposes an obligation on the flag state to determine how a ship to be
registered will be defined®.

The 1982 UNCLOS imposes an obligation on each State to maintain a ship
register containing the names and characteristics of the ships flying its flag,
except for those ships which are excluded by generally accepted international
regulations due to their small size. As can be seen, merchant ships, which are
excluded from the scope of generally accepted international regulations due to
their small size, do not have to be registered in the ship registry. The scope of
the term generally accepted international regulations here is the international
conventions regarding navigation and ship safety and the protection of the
marine environment accepted by IMO®. It should be noted that states are not
obliged to exclude very small ships from the scope of the ship registry. It is
emphasized that registration of only very small ships within the scope of these
agreements is not an obligation.

Ships with a length of less than 24 meters, the traditional threshold dimension,
according to the basic criterion to which international conventions usually apply,
are often classified as “small ships”. Although the historical reason for this
measurement is unclear, this criterion is accepted internationally, particularly as
a result of the 1969 International Convention on the Measurement of Tonnage of

25 For example, in the Turkish Commercial Code No. 6102, article 956 titled “Vessels Allowed
for Registration” stipulates that “Merchant ships entitled to fly the Turkish flag” will be
registered in the Ship Registry. Article 957, titled “Vessels Required for Registration”, states
that “the owner of every merchant ship of eighteen gross tons or more shall apply for
registration”, which implies that merchant ships under 18 gross tons are not required to be
registered. However, it should be noted that in paragraph (b) of the 1st paragraph of the 2nd
article of the Turkish International Ship Registry Regulation, “ships, yachts and all special-
purpose, special-built ships built domestically, regardless of the tonnage limif’ can be
registered in the Turkish International Ship Registry. It was emphasized that all ships and
yachts built within the borders of Tiirkiye, regardless of the size of the ship, would be registered
in the Turkish International Ship Registry.

26 For example, International Convention for the Safety of Life at Sea, 1974 (1974 SOLAS),
International Load Line Convention, 1966, International Convention for Measuring the
Tonnage of Ships, 1969, International Convention for the Prevention of Marine Pollution
Caused by Oil, 1973 (1973 MARPOL), The International Convention on Civil Liability for
Oil Pollution Damage, 1969 (1969 CLC Convention), International Convention on the
Establishment of an International Fund for Compensation for Oil Pollution Damage,
1972/1992  (1972/1992 FUND Convention), International Convention on Oil Pollution
Preparedness, Response and Co-operation, 1990 (1990 OPRC Convention).
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Ships. Some states choose tonnage rather than length as the determining criterion
for whether a ship must be registered or whether there is a separate category or
register for small ships?’. Many flag states offer a special registry specifically
catering to small vessels, to facilitate the registration of vessels less than 24
meters in length and thus allow the registration of mortgages required by
financiers lending for the purchase of such smaller but still valuable vessels®®.

Ships that are not of a certain size in the definition of ships made in the 1986
Ship Registration Convention are excluded from the scope of the Convention.
According to this definition, a ship is defined as “Self-propelled seagoing vessels
used in international maritime commerce for the carriage of goods, passengers
or both, excluding ships of less than 500 gross registered tons.” From this
definition and from Article 3, which determines the scope of the Convention, it
is understood that the provisions of this Convention shall apply only to self-
propelled seagoing vessels used in international maritime trade over 500 gross
tons.

Only merchant ships and government ships operated for commercial purposes
are registered in the ship registries. Therefore, warships and ships in government
service that are not operated for commercial purposes are not required to be
registered.

2. Matters to be Registered

Registration procedures and the determination of the issues that can be recorded
in the ship registry are, of course, a matter that concerns the national legislation
of each state”. Classically these details will include the ship's dimensions and

27 See Article 956 of the Turkish Commercial Code No. 6102.
28 Coles and Watt (n 1) 26.

2% For example, in Article 1960 of the Turkish Commercial Code No. 6102, which regulates the
content of ship registration, the ship owner is required to notify the following issues along with
the registration request:

“a) Name of the ship.

b) Type and main material used in its construction.

c) Mooring port.

d) If it is possible to determine, the place where it was made and the year it came off the sled.
e) Official measurement results and machine power.

/) Owner of the ship;

1. If it is a real person, its name and surname, TR ID number, trade name, if any, and trade
registry office where it is registered and its registry number.
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tonnage, a description of the main engines and the name and address of the
registered owner. The first legal form of a registration certificate was contained
in the United Kingdom Navigation and Navigation Act 1784, which included the
name and residence of the owner, the name of the ship, the name of the captain,
the date and place of construction, the number of masts and decks, and the
measured dimensions and tonnage of the ship. relevant details are included”.

2-a of Article 94 of the 1982 UNCLOS. It is clearly regulated in the paragraph
that every state must maintain a ship registry containing the names and
characteristics of ships flying its flag. However, in the rest of the provision, the
phrase “containing the name and characteristics of the ship” is not explained.
This gap was resolved in the 1986 Convention on the Registration of Ships by
discussing in detail the issues that need to be registered in the ship registry. It is
possible to list the basic elements that must be recorded in the ship registry
introduced in the said Convention as follows*':

- The name of the ship and its previous name and registry, if any,

- Place or port of registry or home port and official number or mark of the
ship,

- The ship's international call sign, if assigned,

- Explaining the main technical features of the ship,

- The name, address and, as appropriate, the nationality of the owner of
the ship or each of the owners of the ship, readily accessible to the
Registrar in the flag state, but provided that they are not recorded in any
other public document™,

2. Ifit is a commercial company, the type of company, trade name, trade registry office where
it is registered and its registry number.

3. For other legal entities, name and headquarters.
4. If it is a shipbuilding subsidiary, if it has the title of merchant, its trade name and the names
and surnames of the stakeholder ship owners, the TR ID number and the amount of ship shares,
if any, and the name and surname of the ship manager and the TR ID number, if any.
2) Reason for acquisition.
h) Reasons constituting the right to fly the Turkish Flag.
i) If the owner does not have a residence or commercial enterprise in Tiirkiye, the name,
surname, TR ID number and address of the representative shown to the registry office and
living in that region.”

30 Coles and Watt (n 1) 11.

31 Article 11 of the 1986 Ships Registration Convention.

32 Article 1 of the 1986 Ship Registration Convention defines a ship owner as “ unless clearly
indicated otherwise, any natural or juridical person recorded in the register of ships of the
State of registration as an owner of a ship”.
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- The date on which the ship's previous registration was deleted or
suspended,

- The name, address and, as appropriate, nationality of the bareboat
charterer’, where provided by national law or other legal regulations for
the registration of bareboat chartered ships,

- Details of any liens or other similar charges on the ship as specified in
national laws and regulations;

- If'there is more than one owner, the share of each of them on the ship,

- Where the operator’® is not the ship owner or bare charterer, the name,
address and, as appropriate, nationality of the operator.

The State of registry shall have the right to request all appropriate information
necessary to ensure the correct identification of ships flying its flag and to
identify those responsible®. In this context, the State of registry shall enter in the
register information concerning the ship and its owner or owners and other
matters referred to above. Where the operator is not the owner of the ship,
information about the operator must be included in the ship registry or in the
official operator records kept in the registrar's office or easily accessible to the
operator, in accordance with the laws and other legal regulations of the state of
registration®.

3. Function of Registration

At its most basic, the registration of a ship gives it national character through
flag state nationality; This gives the ship the right to fly the national flag as an
external sign of that character’’. In other words, the registration of a ship is often
a prerequisite for possessing that state's nationality, flying its national flag, and
issuing documents confirming the ship's nationality®®. This principle was

3 Article 1 of the 1986 Convention on the Registration of Ships defines a bareboat charter as “a

lease that allows the ship flying the flag of one country to temporarily change to the flag of

another country under the responsibility of an owner/operator, and the cost of the ship is

subject to special agreements and to whom and to what extent it is leased”.

In Article 1 of the 1986 Ship Registration Convention, operator is defined as “the owner or

bareboat charterer, or any other natural or juridical person to whom the responsibilities of

the owner or bareboat charterer have been formally assigned”.

351986 Ships Registration Convention Article 5/4.

361986 Ships Registration Convention Article 6/1.

37 John AC Cartner, Richard P Fiske and Tara L Leiter, The International Law of the Shipmaster
(Informa 2009) 90.

38 Coles and Watt (n 1) 3.

34
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emphasized in the decision of the Permanent Court of Arbitration of the Hague
in the Muscat Dhows Case of 1905, stating that “the flag and registry of a ship
confirm the citizenship of that ship”*° As can be seen, in order for a ship to engage
in international trade and benefit from the protection of the flag state, it is
necessary to obtain the nationality of a state through registration®.

A ship registry ensures both the determination of the powers a state has over the
ship and the obligations it must fulfill, as well as the protection of the rights that
the shipowners who registered the ship have over the ship and the rights that the
crew can assert against the shipowner*'. In this context, after registration in the
ship registry, the ship becomes subject to the jurisdiction of the state in which it
is registered and the registration state assumes national and international
responsibilities regarding the ship*’.

Registration of ships in a ship registry has very important functions in terms of
both public law and private law*’. First of all, in terms of public law, thanks to
the ship registry, it is determined which state has authority on issues such as ship
security, seafarers and ship order. Again, the ship registry determines which state
the ship will be a national of, which state's flag it will fly, which state will benefit
from diplomatic protection and consular assistance, which state will have the
right to cabotage in its territorial waters, and how the rules of war and neutrality
will be applied to the ship in the event of war**. Likewise, the assessment, accrual
and collection of taxes, duties and fees to be collected on the ship and the
exemptions and exceptions related to these are determined through the ship

39 “Muscat Dhows (France / Great Britain)”, <https://pca-cpa.org/en/cases/93/> accessed

13.04.2022; For the full text of the decision, see. <https://pcacases.com/web/sendAttach/712>
accessed 13.04.2022.
40 Mansell (n 8) 28.
41 Ozman (n 7) 188.
42 Rhea Rogers, ‘Ship Registration: A Critical Analysis’ (Masters’ thesis, The World Maritime
University 2010) 6.
While private law is about regulating relations between individuals and securing their interests
and resolving disputes between the individual and the individual; Public law concerns the
framework of government, the functions of public officials, and the regulation of relations
between individuals and the state. Coles and Watt (n 1) 9.
Nigel P Ready, ‘Nationality, Registration and Ownership of Ships’ in Malgosia Fitzmaurice
and others (eds), Shipping Law, vol 2 (Oxford Press 2016) 25.
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registry*’. However, a ship must be registered in order to be able to name it, apply
for a radio call sign, and limit liability in the event of a maritime disaster*’.

The registration of a ship in the ship registry also shows which international
agreements the ship has to fulfill its obligations. For example, IMO Conventions
such as 1974 SOLAS and 1973 MARPOL can only be applied to ships
authorized to fly the flag of the states that are parties to the relevant Convention.
In this regard, there is an assumption that a state must have implemented valid
international instruments through national law and that ships can only be
required to comply with this law if they are registered in that state. Therefore,
the issuance of legal IMO certificates to a ship can only be valid if the ship
acquires the nationality of the relevant Convention Party through the registration
process”’.

In terms of private law, the ship register records the characteristics of the ship
and its machinery, provides proof and transfer of ownership, allows the ship to
be used as collateral*®, and records the main dimensions and tonnage of the ship,
as it has done for centuries*’. However, registration in the ship registry ensures
the protection of the registered shipowner's title and the protection of title among
persons holding security issues such as mortgages over the ship and the
protection and priority of competing mortgages*’. In addition, registration in the
register enables third parties to ascertain, by reference to the register, the
circumstances in favour of and against such persons in respect of private law
transactions such as mortgages and liens on the ship, and to ascertain the private
law rights of the shipowner and other persons in respect of the ship®'. In other
words, registration in the ship registry is also prima facie evidence of the

4 Kurt (n 3) 275.

46 Rogers (n 42) 6.

47 Mansell (n 8) 28.

48 Indeed, the availability of credit for a ship depends on its registration in a ship registry with
sufficient legal protection where that ship can be registered as a mortgagee. Gotthard Mark
Gauci and Kevin Aquilina, ‘The Legal Fiction of a Genuine Link as a Requirement for the
Grant of Nationality to Ships and Humans — the Triumph of Formality over Substance?’ (2017)
17 International and Comparative Law Review 167, 174.

49 Mansell (n 8) 28.

50 Coles and Watt (n 1) 11.

51 Kurt (n 3) 275; Ozman (n 7) 188.
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shipowner's ownership of the ship and the recognition and protection of the
owner's rights in rem regarding the ship™.

As stated in Article 1 of the 1986 Convention on the Registration of Ships,
keeping a complete and accurate ship registry ensures or, as the case may be,
strengthens the genuine link between the flag state and the ships flying the flag
of that state; easier identification of shipowners and operators; To identify those
responsible for damages to third parties; It ensures the effective use of authority
and control over such ships in administrative, technical, economic and social
matters. The purpose of keeping a complete and accurate ship registry is to
comply with the provisions of the 1986 Ship Registration Convention. Indeed, if
the provisions of the Convention are fully implemented by the flag states, it will
be easier to establish a genuine link between the ship and the flag state.

4. National Maritime Administration

Flag states are under the authority and obligation to keep the ship registry and to
carry out the registration of ships that meet the necessary conditions and wish to
be registered in this registry. In order for flag states to fulfill this obligation in
accordance with international standards, “national maritime administrations”
are needed. National maritime administration is any state authority or institution
established by the state of registry in accordance with its legislation and which
is responsible, in accordance with that legislation, for the implementation of
international agreements on maritime transport and for the application of rules
and standards relating to ships under its authority and control®. Each flag State
is required to have a competent and adequate national maritime administration
subject to its jurisdiction and control**. Through this administration, the flag state
will implement applicable international rules and standards, in particular
regarding the safety of ships and persons on board and the prevention of pollution
of the marine environment™. However, the basic obligations of a maritime
administration affiliated with a flag state are as follows™:

2 Ready (n 44) 26; Rogers (n 42) 6.

331986 Ships Registration Convention 1. Article; In Tiirkiye, this task is carried out by the
General Directorate of Maritime Affairs, established under the Ministry of Transport and
Infrastructure. For more information about the institution, see
<https://denizcilik.uab.gov.tr/kurum-hakkinda> accessed 06.03.2022.

1986 Ships Registration Convention Article 5/1.
1986 Ships Registration Convention Article 5/2. .
1986 Ships Registration Convention Article 5/3.
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- The maritime administration must ensure that ships flying the flag of the
relevant flag state comply with the laws and other legal regulations
regarding the registration of ships and, in particular, with the applicable
international rules and standards regarding the safety of ships and
persons on board and the prevention of pollution of the marine
environment.

- The maritime administration must periodically inspect ships flying the
flag of the relevant flag state through its authorized surveyors to ensure
compliance with applicable international rules and standards.

- The maritime administration must ensure that ships flying the flag of the
relevant flag state carry on board documents proving, in particular, the
right to fly its own flag and other valid relevant documents, including
documents required by international conventions to which the state of
registration is a party.

- The maritime administration must ensure that owners of ships flying the
flag of the relevant flag state comply with the principles of registration
of ships in accordance with the laws and other legal regulations of the
flag state and the provisions of the 1986 Convention on the Registration
of Ships.

It is of great importance for international maritime transport that each flag state
establishes a national maritime administration to inspect whether a ship flying
its flag complies with the registration conditions. Thanks to the effective and
disciplined work of the national maritime administrations of the flag states,
shipowners and operators such as bareboat charterers will have to fulfill their
obligations in matters related to the registration of ships; In this way, it is thought
that the flag state will have more effective jurisdiction and control over the ships
flying its flag and it will be easier to establish a genuine link between the ship
and the flag state.

5. Documentation of Registration

Certification is the issuance by the competent authorities of a state of documents
proving the nationality of a ship and verifying its right to fly the national flag of
that state’. It is of great importance to have a ship registered in the ship registry
by a flag state, as well as to document this registration during navigation and to

37 Rogers (n42) 7.
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keep the documents on board®®. This issue was particularly emphasized in the
2nd paragraph of Article 91 of the 1982 UNCLOS. Flag states must provide
documents showing this status to the ships authorized to fly their flag. The
nationality of a ship is determined by the flag it flies and the registration
document proving this. This registration document is called differently in each
state®’. Registration documents are the only permissible and internationally
recognized evidence of the right to fly the flag. This principle was confirmed in
the Merritt Case, where the U.S. Supreme Court stated that “the documents a ship
carries constitute the only evidence of its nationality.” Without documentation,
recognition of the national character of a ship on the high seas or in a port state
is not possible. Therefore, a ship without documents to prove its nationality may
not be allowed to enter foreign ports and engage in commercial activities®.

It seems that two types of document categories are widely adopted in
international practice. The first is the ship certificate (certificate of registry)
issued as proof of ownership and nationality of a ship®'. This is usually granted
only once after a ship's initial registration in a particular flag state. The second is
the ship registry document, which is a public document showing the owner of
the registered ship and any registered obligations towards the ship®.

Although the concepts of registration and certification are often considered
together, the two concepts are actually different from each other and should not

5% (Ozman (n 7) 188. In Article 943 of the Turkish Commercial Code No. 6102, “The ship
certification or a summary thereof approved by the registry office or the flag certificate shall
be kept on the ship at all times during the voyage.” This obligation is also confirmed in Turkish
law.

For example, in Turkish law, the registration certificate is named in different ways. The
document, which was first referred to as “sened-i bahr”” during the Ottoman Empire, was later
named “sancak berati” in the Commercial Code of 1864. During the Republic period, the
expression “ship certification” was used in the Commercial Laws of 1929, 1956 and 2012.
Hiiseyin Pazarci, Uluslararas: Hukuk Dersleri 2. Kitap (12th edn, Turhan Kitabevi 2021) 67.
60 Rogers (n42) 7.

1 Article 943 of the Turkish Commercial Code No. 6102 states that “The right of the ship to fly
the Turkish flag shall be proved by the ship's certificate. The right to fly the Turkish flag cannot
be exercised unless a ship's certificate has been obtained”, it is stipulated that the ship
registered under Turkish law shall be issued with a ship's certificate, which is a copy of the
entry in the ship's register that serves as proof of Turkish nationality. However, according to
the first paragraph of Article 1944 of the same law, “If a ship located outside of Turkey obtains
the right to fly the Turkish flag, the “flag certificate” issued by the Turkish consul in the place
where the ship is located regarding the right to fly the Turkish flag shall replace the ship's
certificate”.

62 Coles and Watt (n 1) 8.
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be confused®. While registration generally refers to the public recognition and
protection of the shipowner's right to the ship and also the granting of nationality;
Certification is essentially about giving the shipowner the right to fly the national
flag and proving this authority®. However, while registration is often a
prerequisite for the right to fly a particular flag, this is not always the case. But
certification is the only permissible and internationally recognized evidence of
the right to fly a flag, without which it is not possible to recognize the national
character of a ship on the high seas or in a port state®”. Registration is generally
the definitive proof of ownership, as registration generally involves the
establishment of the owner's title to the ship and the recognition and protection
of other right in rem on the ship, such as mortgages; certification does not prove
title, only national character®.

The 1986 Convention on the Registration of Ships also mentions that the registry
state will issue documents as evidence of the ship's registration®’. In the same
Convention, important obligations were imposed on ships and flag states
regarding the documents that must be kept on board the ship. Accordingly, flag
states must ensure that ships flying their flag carry documents containing the
identity information of the shipowner or owners, operator or operators, or the
person or persons responsible for the operation of these ships and must submit
this information to the port state authorities®®. Logbooks must be kept on all ships
in accordance with the laws and other legal regulations of the flag state. These
logbooks must be retained for a reasonable period after the date of last entry,
regardless of any change in the name of the ship, and must be made available for
inspection and copying by persons having a legitimate interest in obtaining such
information. Furthermore, in the event that the ship is sold and registered in
another State, the logbooks for the period prior to such sale must be kept and
made available for inspection and copying by persons with a legitimate interest

3 Ttis of great importance to clarify the distinction between certification and registration in cases

of “dual registration” or “parallel registration”, which arise when a ship registered in one state
is authorized to fly the flag of another state on the basis of a bare charter agreement with
suitably qualified persons in another state. ibid 7.

% Rogers (n42) 7.

% Coles and Watt (n 1) 8.

6  Ready (n 44) 23.

71986 Ships Registration Convention Article 5/4.
8 1986 Ships Registration Convention Article 6/4.
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in obtaining such information, in accordance with the laws and other legal
regulations of the former flag State®.

6. Public Access to the Ship Registry

An important feature of the ship registry is that its registration and registration
conditions are publicly accessible™. It is of great importance for public security
that certain legal relations that are economically important and of interest to third
parties are made public. In this regard, a public ship registry is provided to
establish public trust and ensure legal transaction security’'.

The state of registry must take the necessary measures to ensure that the
information in the ship registry can be easily identified by the owner or owners,
operator or operators of the ship who may be held responsible for the
management and operation of ships flying its flag, or by any other person or
persons who have a legitimate interest in obtaining such information’. As can
be seen, ship registers should be accessible to all persons who have a legitimate
interest in obtaining this information in accordance with the laws and other legal
regulations of the flag state. Persons with a legitimate interest can learn who the
owner of the ship is, which state the ship is a citizen of; whether the ship has any
debts such as taxes, duties, fees, etc.; whether there are any private law
transactions such as any mortgage or lien on the ship. This situation contributes
to the development of national and international maritime trade.

7. Dual Registration / Parallel Registration

Bareboat registration is not a “dual registration” prohibited by the 1982
UNCLOS. Bareboat registration is sometimes referred to as “dual certification”
and sometimes “dual or parallel registration”. The bareboat registration practice
was implemented by German shipowners during World War II. It was designed
and developed after World War II through the German Flag Code of 1951 as a
tool to enable internal leasing or external leasing to overcome the problems faced
by the state in financing naval reconstruction. Domestic leasing refers to a
shipowner leasing back ships whose registration has been deleted from the

1986 Ships Registration Convention Article 6/5.

70" Nivedita M Hosanee, ‘A Critical Analysis Of Flag State Duties As Laid Down Under Article
94 Of The 1982 United Nations Convention On The Law Of The Sea’ (The United Nations-
Nippon Foundation Fellowship Programme 2009 — 2010 2009) 26.

7 Kurt (n 3) 274.
721986 Ships Registration Convention Article 6/2.
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German ship registry and operating them in accordance with German laws;
Foreign chartering is when a shipowner registers his ship in a foreign flag state
to achieve lower crew costs and retain financial advantages such as “subsidies
and accelerated depreciation.” The 1986 Ships Registration Convention
recognized the concept of bare charter registration; The legislation of many states
has been amended to enable ships to be temporarily granted nationality and
recorded in the ship register’”.

One of the most fundamental principles regarding ship registration is that a ship
can only be registered in one state's ship registry at a time. In this context, a ship
should be registered in the country that best represents its nationality, which is
generally based on the ship's ownership structure. However, in some cases, a
ship may also be registered in a second State. Parallel registration means that a
ship that is already registered in one state's ship registry is rented bareboat and
registered in another state's ship registry at the same time. Since there is no
regulation regarding parallel registration in bilateral or multilateral agreements,
parallel registration depends entirely on the compatibility of the legal systems of
the two relevant states. The main reason for a charterer to register a ship in a
second State is to increase profits, either by reducing costs or by increasing
revenues. Once a ship is registered in a state's ship registry, it becomes subject
to the jurisdiction of that state. This means that the bareboat charterer can save
money by registering the vessel in a second country with a more favorable
financial regime or with lower registration and accommodation costs. A second
registration also means increased profits due to the right to sail in cabotage traffic
and the right to fish commercially in a desired state’™.

IV. SHIP REGISTRY TYPES

Ship registries have evolved throughout history and the same concepts have been
expressed with different terms in different societies””. The main reason for this
is that states are free to determine the conditions for registration in national ship
registries and the legislation regulating the activities of ships affiliated with this

73 Mansell (n 8) 33.

74 Bita Pourmotamed, ‘Parallel Registration of Ships’ (Master Thesis For The Master of Law
Programme, Goteborg University 2008) 32.

Ozge Ercan, ‘Avrupa Birligi Uyum Siirecinde Liman Devleti Kontrolii Kapsaminda

Tiirkiye’nin Durum Analizi’ (Yaymlanmanus Yiiksek Lisans Tezi, Dokuz Eyliil Universitesi
2010) 34.
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registry’®. Since each state determines the conditions for registration in the ship
registry in line with its own national legislation and interests, some states impose
easier and more profitable conditions, while some states determine more difficult
conditions, giving importance to quality, control and trust. This situation leads
to the emergence of different ship registries in practice.

The various types of ship registers used in the historical process are as follows’”:
national ship registry, classical registry, open registry, international open
registry, opportunist registry, international registry, closed registry, second
registry, dependent state registry, offshore registry, easy flag, false maritime
flags, cheap flags, easy ship registry, fictitious flags, flags of attraction, flags of
necessity, flags of opportunity, refugee flags, free flags, free registry, so-called
flags, illegal flags, pirate flags, shadow flags, tax-free flags.

Most of the ship registry types mentioned here emerged as the same concepts
expressed in different terms. Therefore, in this section, the most accepted
concepts in the doctrine will be preferred and ship registry types such as national
ship registry, second/international/semi-national ship registry, open ship
registry/flag of convenience will be discussed.

1. National Ship Registries

The term “national shipping registries” can be broadly considered as “closed
9978

9 G

registry”, “traditional maritime country” and “established maritime country
The term national ship registry basically refers to a shipowner's ability to register
a ship in a particular flag state, with nationality as a determining factor’’. In other
words, the national ship registry is simply considered a ship registry that is open
only to citizens of the flag state®. But the features that define a national ship
registry are not uniform, as the features vary depending on the ship registry
requirements of each nation-state®'.

76 Aysegiil Karatas and Halil Simdi, ‘Has The Turkish International Ship Registry Law Reached

Its Goal?” [2019] The Journal of Operations Research, Statistics, Econometrics and
Management Information Systems 71, 73.

77 Ercan (n 75) 34.
78 Mansell (n 8) 101.
7% Rogers (n42) 21.
80 Mansell (n 8) 101.
81 Rogers (n 42) 21.
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First, some national registries allow only citizens to become registered owners
of a ship under their flag*?. National ship registries, which are more common in
practice, allow permanent residents or other similarly qualified non-citizens to
own registered ships authorized to fly their own flag®. In such a national ship
registry, in order to register a ship, the owner, operator and seafarers must be
citizens of the registration state or reside in the flag state®. In the case of
shipowning companies, the company must generally be a legal person
incorporated under the laws of the flag State and have its principal place of
business in the flag State. In some national registries, called strict national
registries, laws; It requires that all relevant individuals, such as the captains and
crew of the ship and the shareholders and beneficiaries of the companies, are
nationals or nationals of the flag state or that the majority of the shares of the
company are owned by its national or nationals. In addition, the flag state may
require that the ship be built in a national shipyard, that all officers and crew be
certified and licensed by national authorities, and that the ship be classified by
national or other recognised classification societies®”.

National shipping registries are the product of many years of maritime
administration, during which responsible frameworks for the regulation and
management of ships were established. National shipping registries are operated
by the state maritime administration and often host representatives from other
key players in the maritime industry, such as classification societies, insurance
companies, ship brokers and maritime law firms. However, it can be said that
states with national ship registry have generally ratified many important IMO
and ILO Conventions and acted quickly in this ratification®.

Although national registers often impose conditions that are difficult to fulfil,
their fulfilment facilitates the establishment of a “genuine link” between the ship
and the flag State. National registries place the ship, in principle, under the

82 The Danish Merchant Shipping Act states briefly that “for a ship to be considered Danish and

fly the Danish flag, the owner must be Danish”. Under Australian law, any ship owned by an
Australian citizen or where a majority of the shareholders in the ship are Australian citizens is
entitled to registration on the national ship register. Coles and Watt (n 1) 5.

Rogers (n 42) 21. Under the Canadian Shipping Act, ships owned by Canadian citizens or
Canadian permanent residents can be registered with the national shipping registry. According
to Singapore law, Singapore citizens and legal entities resident in Singapore have the right to
register their ships in the national ship registry. Coles and Watt (n 1) 5.

8 Kuran (n 14) 20.

85 Rogers (n 42) 21.

86 Mansell (n 8) 101.
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authority, control and responsibility of the flag State in all its aspects®’.
Therefore, it becomes easier to identify those responsible for incidents involving
the ship, such as collisions, poaching, and marine pollution, and to hold these
people accountable.

All national registries are at a competitive disadvantage relative to other more
open registries, regardless of the economic development of the flag state. This
situation causes shipowners residing in the flag state with a national ship registry
to shift to non-national registry. Flag states with most national ship registries
therefore appear to be relaxing their registration requirements by allowing
companies that are not resident in the flag state to register their ships, requiring
only an even smaller percentage of the crew, usually senior officers, to be
citizens™,

2. Second / International Ship Registries / Semi-National Ship Registries

Recently, in addition to the first national registry, a “Second” or “international”
registry mechanism, which is based on easier registration conditions and allows
the use of the national flag, has become widespread in practice®. Second
registries have been established since the late 1980s by national registries such
as France, Norway, Denmark and Germany in response to the shift of their
national fleets to open registries’. Although these registries are national in
appearance due to their nature and their relationship with the main registries,
they are also called “semi-national ship registries” because they do not actually
have a national character’'. The apparent nationality of the ship registry means
that the ships still fly the national flag of the owner's country or the flag of the
semi-sovereign offshore dependent state®. In other words, although the
nationality link is tried to be preserved in the second registry, easier requirements

87 Ozman (n 7) 189.

88 Mansell (n 8) 103.

8 Yoshifumi Tanaka, The International Law of the Sea (3rd edn, Cambridge University Press
2019) 194.

Mansell (n 8) 104. Examples include the Norwegian International Ship Register (NIS), the
Danish International Ship Register (DIS) and the French International Ship Register (RIF).
NIS and RIF serve some foreign-controlled tonnage, while DIS is used almost exclusively by
Danish-controlled ships. Tanaka (n 89) 194.

%1 Mansell (n 8) 104.

92 Rodney Charlisle, ‘Second Registers: Maritime Nations Respond to Flags of Convenience,
1984-1998” (2009) 19 The Northern Mariner/le marin du nord 319, 322.

90
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are provided compared to the national link”. Second registries may be
established by establishing an off-shore registry, which, although
administratively subordinate to the state’, does not apply the labour and tax
legislation in force in the home country, or by establishing a different
international ship registry in accordance with the special legislation adopted in
that country®. These registries are especially applied to ships outside the scope
of cabotage rights®.

The aim of the semi-national registry is to pragmatically reduce the widespread
influence and attractiveness of flags of convenience by providing taxation and
crew benefits and flexibility to shipowners of foreign nationality and residence
as an incentive to return to the semi-national ship registry or remain with national
flags”’. In other words, second registry practices aim to prevent ships owned by
citizens from shifting to open registries /convenient flag states due to the severity
of the conditions of national ship registry, and thus to ensure the establishment
of a “genuine link” between the ship and the flag state. In this regard, while tax
deductions and advantages are given to the ships that will be registered in these
registry, conveniences and privileges regarding the citizenship of the seafarers
to be employed on the ship are introduced”®. In particular, the new registry
relaxes or eliminates the provision that seafarers on board must be citizens of the
home country, allowing for different staffing rules. Additionally, laws to ensure
union representation for workers on board are being relaxed or, in some cases,
abolished. For the new second registry, exemptions and discounts are introduced
for both corporate and income taxes’. It is seen that these registries, which
include many advantages provided by flag of convenience applications such as
tax deductions and incentives for the shipping industry, contribute to the re-
joining of outgoing ships to national fleets and the genuine link between the ship

9 Alperen Furkan Tas, ‘The Registration Of Ships: An Evaluation In The Context Of Genuine
Link And Flag Of Convenience Practices’ [2021] Law and Justice Review 67, 73.

Offshore registries are as follows, with “Home State” shown in parentheses: Anguilla,
Bermuda, British Virgin Islands, Cayman Islands, Channel Islands, Falkland Islands, Gibraltar,
Isle of Man, Turks and Caicos Islands, St. Kitts and Nevis (United Kingdom); French Southern
Antarctic Territory, Wallis and Futuna Islands (France); Aland Islands (Finland); Madeira
(Portugal); Netherlands Antilles (Netherlands); Faroe Islands (Denmark); Macau, Taiwan
(China); Canary Islands (Spain). Mansell (n 8) 106.

See Table 1 for examples.
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and the flag state is maintained by moving existing ships from the national ship
registry to the second ship registry'®. Indeed, while some of the second ship
registers have had limited success in achieving the economic objective of
supporting the national maritime industry, a significant number of new second
registers have been so well thought out and so well managed that the new registry
has begun to attract registries of ships from other countries. This success is due
to the fact that ship registries operate as commercial enterprises rather than a
government organization, offering services and competing with each other to
register ships from around the world'"".

Main Country Where Second/International Ship Registries Opened

Name of Ship Registry Localor  [Home
Offshore |Country

Isle of Man

Anguilla

Bermuda

British Virgin Islands

Cayman Islands United

Channel islands Offshore Kingdom

Falkland Islands

Gibraltar

Isle of Man

Turks and Caicos Islands

Netherlands Antilles Offshore  |Holland

Cook Islands Offshore |[New Zealand

Kerguelen (Southern and Antarctic territories of France, until

2003) Offshore |France

Wallis and Futuna Islands

Aland Islands Offshore  |Finland

Luxembourg (until 2003 for Belgian ships) Offshore  [Belgium

100 Kuran (n 14) 22.
101 Charlisle (n 92) 323.
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Hong Kong

Macau Offshore  |Chinese
Madeira (MAR) Offshore  |Portugal
Canary Islands Offshore  |Spain
Marshall Islands Offshore |[USA
Faroe Islands Offshore  |Denmark
Danish International Ship Register (DIS) Local Denmark
German International Ship Register (GIS) Local Germany
Norwegian International Ship Register (NIS) Local Norway
[talian Second Ship Registry Local [taly
Turkish International Ship Registry Local Tiirkiye
Brazilian Special Registry (REB) Local Brazil

Table 1!
3. Open Ship Registries / Flag of Convenience

A. Definition

Although terms such as “open ship registry” and “flag of convenience” generally
mean the same thing, these concepts reflect the political, social and economic
perspective of the person/entity using the concept. While ITF (International
Transport Workers' Federation) uses the concept of “flag of convenience ',
shipowners refer to the same ship registry as a ‘‘flag of necessity” due to their
commercial interests; IMO, on the other hand, uses the term ‘“open ship
registry” instead of “‘flag of convenience” to avoid offending most of its member
states and referring to its openness to ships anywhere in the world"®. In this

study, regardless of these political, political and economic debates, since the aim

102 ibid 322; Mansell (n 8) 104.

103 Tn the 1990s, the London-based International Transport Workers' Federation (ITF), a
confederation of seafarers' and coastal workers' unions worldwide, declared open ship
registries a “flag of convenience” for practices that violated seafarers' social security rights. In
such cases, member unions have been pressured to boycott ships registered in these countries
if possible. Some open records systems, known for their relatively fair labor practices, have
not been identified as “flags of convenience” by the ITF. Therefore, the terms “open shipping
registry” and “ flag of convenience “ are not exactly synonymous with respect to organized
labor. Charlisle (n 92) 321.

104 ibid 320; Ercan (n 75) 34.
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of the study is to combat “flag of convenience” practices that pose a problem in
terms of international law, the concept of “flag of convenience” will be used to
highlight the problem.

The term “flag of convenience” is now a widely used concept in the media for as
long as it has been in the maritime industry. The phrase has come to signify the
evils of rampant capitalism and its disregard for workers' rights, safety standards
and environmental protection in the pursuit of profit. This phrase has gained wide
currency and emotional force, especially in the wake of significant oil pollution
resulting from the sinking of the Exxon Valdez, Braer, Erika, and Prestige
tankers. There is no standard definition of the concept of “flag of convenience”,
known less emotionally as “open shipping registry”'®. Definitions have been
made regarding the concept of flag of convenience in the doctrine. According to
a generally accepted definition, a flag of convenience refers to “the ship registry
of any country that permits the registration of ships operatively owned and
controlled by foreigners, for whatever reason, under conditions suitable and
favorable to those who register the ships.”'®°. A definition that aggressively
expands this definition is made by the International Transport Workers'
Federation (ITF) as follows: “If it is determined that the beneficial ownership
and control of a ship is located elsewhere than in the country where the ship's
flag is flying, the ship is considered to be sailing under a flag of convenience.”""’.
Beyond the political and policy perspective, flags of convenience are ship
registries that provide convenience to shipowners in terms of tax exemption,
exemptions in social security laws and nationality of seafarers and shipowners
for registration conditions, but do not provide an effective control on the ships
flying their flag with regard to compliance with internationally generally
accepted regulations and standards.

Flag states qualified as flags of convenience by the ITF

Antigua and Barbuda Lebanon

Bahamas Liberia

105 Coles and Watt (n 1) 45.
106 Boleslaw Adam Boczek, Flags of Convenience — An International Legal Study (Harvard
University Press 1962) 2.

107 Hamad Bakar Hamad, ‘Flag of Convenience Practice: A Threat to Maritime Safety and
Security’ (2016) 1 Journal of Social Science and Humanities Research 207, 209. For a full list
of ship registries that qualify as flags of convenience by the ITF, see Table 2.
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Barbados Malta
Belize Madeira
Bermuda (UK) Marshall Islands (USA)
Bolivia Mauritius
Cambodia Moldova
Cameroon Mongolia
Cayman Island Myanmar
Comoros North Kore
Cook Island Palau
Curagao Panama
Cyprus Sao Tome and Principe

Equatorial Guinea

Sierra Leone

(GIS)

Faroe Islands (FAS) St. Kitts and Nevis
French International Ship Register (FIS) | St. Vincent
German International Ship Register Sri Lanka

Georgia Tanzania (Zanzibar)
Gibraltar (UK) Togo

Honduras Tonga

Jamaica Vanuatu

Table 218

B. The Emergence Process of Flags of Convenience

When we look at the historical process of the emergence of flags of convenience,
it can be seen that in the beginning, ships belonging to individuals and companies

108 <https://www.itfglobal.org/en/sector/seafarers/flags-of-convenience> accessed 13.04.2022.
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were registered in the national registries of the state of which they were citizens,
ships were generally owned by people with their own nationality, and foreigners
generally did not meet the qualifications required for registration'®. Thanks to
this registry system, the economic life, national security and defense of that state
are protected. Since international maritime trade was not as common as today in
this period and the demand for registration by foreigners was quite low, practices
other than the national ship registry were not common. However, from the
beginning of the 13th century, demands began to increase that ships belonging
to foreign shipowners should also be registered''’. These demands may be
motivated by shipowners' economic objectives, such as gaining access to certain
trades, and/or by a variety of other convenient political or security-related
objectives, such as seeking protection under the maritime powers of the time''".
The use of the Spanish flag by British merchant ships in the West Indies trade in
the 16th century when Spain had a monopoly on maritime trade''?, the use of the
French flag by British ships on fishing vessels from Newfoundland in the 17th
century to avoid British restrictions, the use of the French flag by Irish
shipowners for commercial fishing vessels in the 19th century and the use of the
Norwegian flag by British shipowners are examples of the use of foreign flags
for economic purposes''*. However, in the Eastern Mediterranean in the 18th and
19th centuries, since the French, Ottoman and Russian navies generally
dominated this part of the sea, foreign ships used the flags of these states''*; in
the 18th century, regardless of the nationality of the shipowner, the practice of
sailing under the French flag for ships carrying goods for French interests (later,
when France increased taxes and other fees, many shipowners registered their
ships under the Austrian flag); in the second half of the 18th century, Greek ships
using the Russian flag in order to escape the control of the Ottoman Empire;
American shipowners registering their ships in Portugal during the War of 1812
in order to avoid British restrictions; from 1830 to 1850, newly independent
South American states registered their ships under other flags to circumvent
British control, in the 19th In the 19th century, the use of the British flag by

109 Ozman (n 7) 189.
110 Rogers (n 42) 16.
T ibid 18.

12 Le T Thuong, ‘From Flags of Convenience to Captive Ship Registries’ (1987) 27
Transportation Journal 22.

Francisco J Montero Llacer, ‘Open Registers: Past, Present And Future’ [2003] Marine Policy
513, 514.

114 Thuong (n 112) 22.

113
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Genoese shipowners to counter French domination in the Gulf of Corinth shows
that shipowners accepted registration in foreign registers to overcome obstacles
or restrictions of a political or economic nature affecting their own state''. It is
possible to encounter similar practices in recent history. For example, it emerged
in 1987 when Kuwait became alarmed by increasing attacks on third-country
ships in the Iran-Iraq war. Many shipowners carrying oil from Kuwait raced to
re-register their tankers under either the Union of Soviet Socialist Republics
(USSR) or the US flag and obtain the diplomatic and military protection of the
two superpowers for shipping. In this regard, some Kuwaiti tankers were re-
registered under the flags of major powers such as the USA, USSR and
England''®.

The historical process until World War II shows that maritime states gained
exclusive control over ships flying their own flags by offering special protection
to ships engaged in trade, thus being able to largely maintain and even expand
their dominance in maritime trade''’. In times when corsairs and pirates roamed
many parts of the ocean, it is observed that the protection activities carried out
by the naval vessels of the state whose flag the merchant ships fly was an
important factor in a shipowner's choice of a registry; in return for this protection
duty, flag states imposed very strict conditions for shipowners to register their
ships. In particular, conditions such as the shipowners being nationals of the flag
state, having the ship built in the flag state or not being allowed to sell the ship
if it will fly the flag of another state, and the crew members having the nationality
of the flag state are among the reasons that make registration in the ship registry
very difficult''®, These practices are examples of the first implementations of a
strict national ship registry.

In the early 20th century, such states were unattractive to shipowners because it
was believed that the flag of an “underdeveloped” state offered little protection

115 Rogers (n 42) 18.

116 Robin Rolf Churchill and Alan Vaughan Lowe, The Law of the Sea (2nd edn, Manchester
University Press 1988) 207.

For states, having large trade fleets consisting of ships flying their own flag played an
important role, especially in times of war. Merchant fleets have even been considered the
fourth branch of the national shipping fleet, as flag states have the authority in time of war or
peace to order merchant ships to cease trading with their enemies, to provide services such as
troop transport, or even to be converted into a warship. Philipp Wendell, State Responsibility
for Interferences with the Freedom of Navigation in Public International Law (Springer 2007)
10.

18 ibid.
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to shipowners. For this reason, states with strong naval fleets kept international
trade under control through merchant ships flying their flags. Although all states
are legally free to use the sea for navigation, only a few states have amassed
sufficient capital, maritime protection and trade connectivity to truly benefit
from this freedom. However, this situation, changed after World War II, when
shipowners realized that the obligations imposed by flag states far outweighed
the benefits they offered. The basis of this change is that, unlike the strict
requirements of traditional maritime states regarding the registration of ships,
new flag states with open registries have begun to offer significant additional
advantages in registration to shipowners'"’.

The use of flags of convenience in modern times began in the 1920s, when
several American companies transferred their ships to Panamanian and
Honduran registries'?’. The appeal of ship registry in these states stemmed from
loose rules regarding the age and condition of the ship, incorporated ownership,
cheap crew, and tax exemption'?'. Soon, some European shipowners also began
to use flags of convenience to easily engage in clandestine trade and protect
themselves against possible maritime claims. During the early years of World
War II, the US government allowed more US-flagged ships to be transferred to
the Panamanian flag so that they could carry essential war supplies to the United
Kingdom without violating the Neutrality Act, which prohibited US-flagged
ships from entering war zones'*?. This practice, which the USA used for its own
interests during the war, turned into an unstoppable phenomenon after the war.

The escape from national flags, which began slowly in the years before World
War II, gained momentum in the 1950s. The number of fleets of traditional
maritime states has been greatly reduced as shipowners seek to take advantage

19 ibid 10-11.

120 Thuong (n 112) 22. In 1922, two passenger ships, Reliance and Resolute, were transferred to
Panama under the United States flag to avoid prohibition regulations preventing the sale of
alcohol on American ships. In fact, the ban gave the Panamanian flag a significant boost in the
1920s. In 1925, Panama enacted a liberally drafted maritime code aimed specifically at
attracting foreign tonnage. During the same period, the United Fruit Company's banana-trading
fleet was transferred from the United States flag to the Honduran flag. Coles and Watt (n 1)
51.

Syed Khawar Ali Shah and Kanwar Muhammad Javed Igbal, ‘Improving Ship Register:
Traditional Registry Versus Flag of Convenience’ (2021) 27 Journal of Contemporary Issues
in Business and Government 2869, 2871.

122 Coles and Watt (n 1) 48; Thuong (n 112) 22.
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of the liberal conditions prevailing, for example, under the flags of Liberia and
123

Panama .

After World War II, the number of flag of convenience states increased
exponentially, with large numbers of ships beginning to register under the flags
of Panama and Liberia. Thus, ship registry became a source of income for
Panama and Liberia, and open ship registry began to be implemented in these
countries'?*. Following Liberia and Panama, many less developed maritime
countries have also begun to transition to an open ship registry procedure. In the
1960s, flag-of-convenience states gained rapidly increasing popularity, and by
the middle of the century Liberia had overtaken the United Kingdom as having
the largest shipping registry'®.

Over the last 40 to 50 years, the maritime industry has developed the open
registry system to address the increasing operating costs, employment costs and
financing needs of the industry and to sustain and promote the growth of the
maritime industry by increasing profitability; Shipowners in traditional maritime
nations have turned to these registries to benefit from lower input costs and more
economically beneficial environments'?‘. In response to this situation, traditional
maritime countries have reduced effective tax rates, offered financial incentives
and created new registry practices to keep ships under their national flags'?’. This
has led to the emergence of second or international ship registries. Although
second ship registries are encouraging for a return from flags of convenience to
national registries, flags of convenience still continue to be attractive due to the
advantages they provide.

In the reports prepared by the United Nations Conference on Trade and
Development (UNCTAD) in 2021'%, the difference between the states of
nationality of the individuals or companies owning ships and the states whose
flag the ships belonging to them fly was clearly shown, and it was revealed that
most of the ships used in world maritime trade fly the flag of convenience.

123 Coles and Watt (n 1) 28.

124 Shah and Igbal (n 121) 2871.

125 Coles and Watt (n 1) 48.

126 Shah and Igbal (n 121) 2871.

127 Thuong (n 112) 28.

128 For the full text of the report, see. <https:/tinyurl.com/54jxjbs7> accessed 08.09.2022.

)

)

1)



Concept of Ship Registry in International Maritime Law:

84 Fighting Dimension with Flags of Convenience
Flag of registration
Economy of ownership (Ranked by number of ships registered)
(Ranked by number

of ships owned) Panamat |l Ghina Liberia m‘;" Singapore CIELTE sHAng Indonesia
China 655 4887 152 103 62 935 8
Greece 465 0 1101 1055 28 20 2
Japan 2066 0 252 234 169 54 7
Singapore 282 4 242 137 1459 134 95
Germany 34 0 580 96 74 18 0
Indonesia 16 2 7 9 8 1 2232
Norway 48 0 89 132 81 50 4
United States of America 67 0 95 318 8 37 1
Russian Federation 34 0 117 0 2 1 0
China, Hong Kong SAR 324 20 53 69 51 886 3

53973

Table 3 — Markets to which Shipowners are Connected and Distribution of Flag
States by Number of Ships'?’

Economy of ownership
(Ranked by tonnage owned)

Greece

China

Japan

Singapore

China, Hong Kong SAR
Germany

Korea, Republic of
Norway

Bermuda

France

Panama

27 924
23 461
136 971
11884
12 600
870

40 042
1993
1495

4 400

Liberia

94 234
11564
24 099
18 655
5785
33112
1379
5027
7500
11132

Marshall
Islands

80 325
6 505
14 510
8972
3528
5019
26 474
8384
21472
17 686

1262
81330
3143
7248
72367
1296
1089
8742
8169
2700

Flag of registration
(Ranked by tonnage registered)

China, Hong
Kong SAR

Singapore

1763
4964
10130
73258
4878
3844
29
4622
1247
1261

Malta

63 639
2951
829
3198
839
5795
356
1339
172
7379

China

0

105 657
0

964

135

o o o N o

2116 401

Table 4 — Distribution of Flag States by Shipowners' Markets and Ship

Tonnage

130

As can be seen from the tables above, when looking at the distribution of flag
states according to world ship tonnage, flags of convenience are in the first 5

places.

C. Key Features

First of all, in flags of convenience, as in the international ship registry, the
country to which the ship actually belongs is different from the country whose

129 <https://hbs.unctad.org/merchant-fleet/#Ref S8TVYHP88> accessed 08.09.2022.
130" <https://hbs.unctad.org/merchant-fleet/#Ref S8TVYHP88> accessed 08.09.2022.
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flag it flies. One of the main features that distinguish these registries from each
other is the privileges granted in flag of convenience practices'®'. These
privileges were stated as common features of flags of convenience in a report
prepared by the United Kingdom Government in 1970 as follows'**:

- Flags of convenience allow possession and/or control of merchant
vessels by non-citizens.

- The ship registry of flags of convenience is easy to access. A ship can
usually be registered in the ship registry at a consulate office abroad.

- Taxes on income from ships in flags of convenience are not imposed or
are applied at a very low rate. A registration fee and annual fee based on
tonnage are the only fees normally incurred. A guarantee or acceptable
promise of future tax exemption may also be given.

- A flag of convenience state is generally a small country for which there
is no national requirement for registered ships. However, the revenues
from very small fees received from large tonnage ships can have a
significant impact on national income and balance of payments'*.

- Flags of convenience freely allow the employment of non-citizen crew
on board ships.

- There is no government, no administrative mechanism, nor the desire or
power to control corporations to effectively impose international
regulation of flags of convenience'**.

It should be noted that in addition to what is stated in this report, ship registries
that meet the following conditions are also referred to as'* “pseudo-national ship
registries”'*°:

131 Karatas and Simdi (n 76) 75.

132 Coles and Watt (n 1) 46-47.

133 Flags of convenience enable ship owners to avoid national taxation and qualifications required

for their ships' crews, and to reduce crew costs by employing cheap labor for ship owners,
while these states profit by charging a registration fee and an annual fee. Tanaka (n 89) 294.

134 This feature is becoming less common as most flag of convenience states have now

significantly increased inspections of substandard tonnage ships under their flag to ensure their
compliance with international regulations on safety and security. Coles and Watt (n 1) 47.

At least the following 17 active flag states engaged in international maritime trade are
considered to meet the criteria discussed for the Semi-National Flag State category: Antigua
and Barbuda, Barbados, Belize, Bolivia, Cambodia, Comoros, Cook Islands, Equatorial
Guinea, Honduras, Kiribati, Marshall Islands, Mongolia, St Vincent and the Grenadines, Sao
Tome and Principe, Tonga, Tuvalu and Vanuatu. Mansell (n 8) 109.

136 ibid 108.

135
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- The registry must not be located in the territory of the flag state.

- The registry must be managed by a private organization, not the flag
state.

- The flag state delegates all legal functions to the registry.

- The flag state allows the delegation and sub-delegation of legal functions
to non-IACS members'?’.

- The flag state encourages and facilitates the establishment of “shell”
companies on its territory.

- There is no transparency in the ownership and control of ships.

The positive aspects and basic features of flags of convenience for shipowners

138,

can be expressed as follows >*:

- It provides the shipowner with the opportunity to register his ship
regardless of conditions such as the ship's age, security requirements, or
being a citizen of the flag state'*.

- It allows the shipowner to avoid tax in the state where the ship is
registered. In short, flags of convenience are a tax haven for the
shipowner.

- Since the crew is not required to be a national of the flag state, the
shipowner has the freedom to employ cheap labor from the global labor
market.

- Provides lower crew costs for the shipowner. Because registration in an
international registry generally means an unlimited choice of crew in the
international market; the shipowner is not subject to heavy national
tariffs'’;

- It offers the shipowner the opportunity to avoid the home country's
maritime security control.

137

138

139

140

The International Association of Classification Societies (IACS) is an association of 10
associations that agree on standards for the classification and survey of ships and represent
more than 90% of the world's ship tonnage. ibid.

Coles and Watt (n 1) 48; Tas (n 93) 79; <https://www.itfglobal.org/en/sector/seafarers/flags-
of-convenience> accessed 13.04.2022.

However, most flag of convenience states now impose age limits on ships entering their
registry for the first time and in some cases insist on surveys before the issuance of a certificate
of permanent registry (e.g. Panama, Bahamas, Barbados). Coles and Watt (n 1) 47.

Since one of the few important variables in shipping costs is crew expenses, a highly
competitive market in the international shipping industry is prompting ship owners to turn to
states with open ship registries. Tanaka (n 89) 294.
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- It provides less inspection and regulatory action for the shipowner.
However, today the importance of this feature is decreasing due to the
increase in port state controls.

- Flags of convenience provide the shipowner with anonymity of ship
ownership'*'. In particular, the capital of the ship-owning company,
which has no assets other than the ship, may be hidden in flag-of-
convenience states where public filing requirements are low or where
bearer shares are permitted; The directors and officers may be
individuals who have no say in the operation of the company or the
operation of the ship. Under these conditions, it is almost impossible to
identify the true shareholders of the ship.

- Flag of convenience practices increase the market value of the ship.

- Shipowners can easily convert the ship into cash.

- The operating costs of the ship are reduced.

- Shipowners have the opportunity to obtain new tonnage more easily
thanks to increased profits.

The International Transport Workers' Federation (ITF) generally considers the
142,

following criteria in determining a flag state as a flag of convenience ™

- The existence of the flag state's ability and willingness to implement
international minimum social standards on its ships, including respect
for fundamental human and trade union rights, freedom of association
and the right to collective bargaining with bona fide trade unions.

- Social records determined according to the degree of ratification and
implementation of ILO Conventions and Recommendations,

- Safety and environmental records established by the ratification and
implementation of the IMO Conventions and established by port State
control inspections, deficiencies and detentions.

In the light of all this information, it is possible to briefly summarize the common
features of flags of convenience as follows:

- It has a simple and flexible registration process,
- Easy access to the registry,

141 The anonymity of ship owners makes it less likely that the ship owner will be sued for damages
in cases of collisions involving the ship and in cases of pollution of the marine environment.
Wendell (n 117) 10.

142 <https://www.itfseafarers.org/en/focs> accessed 13.04.2022.
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- Registration fees are low and cheap,

- Allowing ownership and/or control by non-citizens,

- Ships can be operated by non-citizens,

- Being subject to no or low tax,

- Crew costs are very low,

- The absence or ineffectiveness of union rights and organizations to
protect the rights of the crew,

- The ship is subject to less regulatory action,

- Inadequate and limited supervision and control over the ship,

- Anonymity of the shipowner.

D. Drawbacks

The process of globalization has gradually deepened the drawbacks of flags of
convenience. Particularly in an increasingly competitive maritime market, each
new flag of convenience is forced to promote itself by offering the lowest
possible fees and minimum regulation; On the other hand, shipowners are being
forced to look for the cheapest and least regulated ways to operate their ships in
order to stay competitive'**. This situation has caused small maritime states that
want to get a share from this market to become flags of convenience and the flag
of convenience problem has deepened.

Flags of convenience allow foreign shipowners to register their ships under the
flag of the state to which the flag of convenience belongs. This results in little or
no genuine link between the States concerned and these ships'**. There are many
factors that prevent the establishment of this genuine link and make flags of
convenience attractive to shipowners. Most fundamentally, the appeal of flags
of convenience stems from the age and condition of the ship, cheap crew, tax
exemption, lack of inspection, and lax rules regarding incorporated ownership'*.
These situations, which make flags of convenience attractive, also include some

drawbacks to the international community, shipowners and seafarers.

143 <https://www.itfseafarers.org/en/focs> accessed 13.04.2022.
144 Tanaka (n 89) 194.
145 Shah and Igbal (n 121) 2871.
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First, flags of convenience reduce the power of nation-states to tax, own and
regulate property, control over competition, regulate wage rates and working
conditions, and provide environmental protection'*®.

Major drawbacks of flags of convenience include flexibilities in crew standards
in order not to comply with international law's anti-pollution regulations,
endangering navigational safety, especially due to old ships and obsolete
equipment, and non-compliance with the requirement to report on accident
investigations to the International Maritime Organization (IMO)'*". Indeed, the
fact that flag states of convenience do not have a certain standard or seek lower
standards regarding the age of the ship and whether it is fit for travel or not,
means that these ships registered under flags of convenience are responsible for
maritime navigation, the high seas environment and marine living resources, and
the maritime areas of coastal states and port states. It puts living resources at risk.

Convenience registries hinder the development of the merchant fleets of all other
states, including the fleets of developing countries. In particular, there has been
a significant decline in the number of ships flying the flags of many traditional
maritime states, due to the attractive tax incentives and lower costs of flags of
convenience'*®. Indeed, the lower fees and taxes charged by flag of convenience
states often provide a significant competitive advantage over shipowners whose
ships are not registered under flags of convenience as they reduce shipowners'
operating costs through lower crew costs and, in some cases, savings from
having to comply with international safety standards'®’. This situation causes
shipowners in national ship registries to shift to flags of convenience in order to
compete more easily in the competitive market economy.

Flags of convenience are often unwilling or unable to exercise effective
jurisdiction over their ships in matters relating to ship safety'*’. Although non-
compliance with the rules established by the flag state is by no means specific to
flags of convenience, there is legitimate concern that flags of convenience do not

146 Anthony van Fossen, ‘Flags of Convenience and Global Capitalism’ (2016) 6 International

Critical Thought 359, 359.
147 Boleslaw Adam Boczek, International Law: A Dictionary (Oxford Press 2005) 280.

148 Thuong (n 112) 28. For graphs showing the decline in flag state fleets with national shipping
registries and the increase in flag state ship fleets, see:
<https://youtu.be/UzISTExz{P4?si=cQQR-OntH190vXm> accessed 13.04.2022.

149" Churchill and Lowe (n 116) 208.
150" ibid.



Concept of Ship Registry in International Maritime Law:
90 Fighting Dimension with Flags of Convenience

undertake to effectively ensure compliance with the relevant rules and standards
by ships flying their flag. Indeed, flags of convenience have been reluctant to
impose and enforce strict legal sanctions on matters related to navigational
safety, crew working conditions, and the regulation of fishing and marine
pollution. The basis of this reluctance is that these sanctions will negatively
affect the attractiveness of the flag of convenience and the relevant state will be
deprived of the economic benefits resulting from registration'*".
However, flag of convenience practices also cause significant problems for
seafarers working on ships belonging to these states. The problems faced by
seafarers are briefly as follows'*%:

- They have to work for very low wages,

- Especially since old ships are registered under flags of convenience,

living conditions on the ship are unfavorable,
- Insufficient food and clean drinking water on ships,
- Having long working hours that causes stress and fatigue.

In addition to these problems, flags of convenience have become a means of
paying seafarers low wages and forcing seafarers to work long hours and unsafe
working conditions, while allowing shipowners to evade the flag state's labour
regulations. When ships are registered under a flag of convenience, shipowners
often hire the cheapest workers they can find, pay minimum wages, and try to
reduce costs by lowering the living standards and working conditions of the
crew. However, some flags of convenience have poor safety and training
standards and do not impose any restrictions on the nationality of the crew. This
puts the safety and efficient operation of the ship at risk, as language differences
sometimes prevent seafarers from communicating effectively with each other'*’.
Additionally, flag of convenience deprives seafarers in these countries of job
opportunities because it allows shipowners to evade jurisdiction and other
legislation of maritime countries'**.

Owners of ships registered in a flag of convenience state can effectively thwart
attempts by crew members or labour-providing states to enforce safety and social
standards, thanks to their freedom to employ seafarers of any nationality. The

1

)

! Tanaka (n 89) 194.

2 <https://www.itfglobal.org/en/sector/seafarers/flags-of-convenience> accessed 13.04.2022.
3 <https://www.itfseafarers.org/en/focs> accessed 13.04.2022.

4 Boczek (n 147) 280.
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application of safety and social standards is not consistent with the operation of
the flag of convenience register. Flags of convenience generally have the sole
purpose of collecting registration fees and annual tonnage dues'>.

Registration under flags of convenience facilitates non-observance of safety and
social standards in ship maintenance and operation and in the employment of
seafarers. It is difficult to apply such standards when there is no genuine
economic link between ships registered in this registry and flag of convenience
states. The actual owners of ships registered in the eligible ship registry cannot
always be determined. Therefore, they can easily change their already illusory
identities and thus avoid being recognized despite their repeated violations of
security and social standards. Moreover, because the actual shipowners and key
ship personnel, such as the ship captain, reside outside the flag of convenience
states, they can easily avoid public investigation and prosecution' .

The anonymity of the open ship registry is one of the most important issues for
shipowners who want to escape the jurisdiction and control of the flag state in
flags of convenience. Shipowners avoid liability for compensation by using the
complex ownership regulations of flags of convenience as a “corporate veil” in
case of accidents or pollution involving the ship'*’. This situation causes coastal
states, other states and other individuals, institutions and organizations affected
by marine pollution to suffer significant financial losses.

Illegal hunting under flags of convenience is also a matter of urgent concern'®,
Substandard vessels flying flags of convenience are frequently encountered in
marine pollution incidents'”, illegal, unreported and unregulated fishing
activities'®’. Illegal, Unreported and Unregulated fishing (IUU fishing) activities
lead to the plunder of fish stocks and destruction of marine life. Since there is no
taxation in flag of convenience states, operating costs are quite low. In these
states, ships may be re-flagged and changed names many times during a

155 Thuong (n 112) 28.
156 ibid.

157 Mansell (n 8) 109.
158 Tanaka (n 89) 194.

159 While it is true that ships flying flags of convenience in general suffer a disproportionately
higher share of losses at sea than traditional merchant fleets, some flag of convenience fleets
have relatively larger numbers of modern tankers and other cargo ships than those under
traditional maritime flags. Boczek (n 147) 280.

160 Shah and Igbal (n 121) 2871.
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season'®'. Lack of control in flag of convenience states is behind the spread of
this practice, known as flag hopping. Additionally, since these fishing vessels
are operated by offshore front companies, the identity of the shipowners remains
secret and it becomes difficult to reach those responsible. However, fishing
vessels carrying out illegal fishing activities are often supported by Refrigerated
Transport Vessels (Reefers), also registered under flags of convenience. These
vessels enable fishing vessels in a region to transfer their cargo and re-crew the
fishing vessels without having to return to a port and refuel'®*.

E. Prevention Methods

As mentioned in detail above in 1986, under the auspices of the UN Conference
on Trade and Development (UNCTAD), the 1986 UN Convention on the
Registration of Ships was adopted with the aim of strengthening a genuine link
between the flag state and the ships flying its flag; This Convention sets out
precise methods for the effective exercise of authority and control by the flag
state'®®. The regulations introduced by the Convention, especially regarding the
ownership of ships, the recruitment of personnel of ships, and the management
of ships and ship-owning companies, constitute the key elements of establishing
a genuine link between the flag state and the ships flying its flag'**. Since these
issues have been discussed in detail above, they will not be discussed further
here. However, the fact that the Convention in question has not yet entered into
force significantly reduces its effectiveness. In addition, it seems doubtful
whether flag of convenience states with large fleets will be able to ratify this
Convention in the short term. This situation makes it difficult to fight flags of
convenience due to the lack of legal basis.

In the fight against flag states of convenience, individual governments and
European countries have reached an agreement to inspect ships registered in the
convenient ship registry arriving at their ports, and this control mechanism is

161 Registration of ships in flag of convenience states creates a loophole that makes it possible to

re-mark fishing vessels without any restrictions. Combined with the fact that many flag states
operate tax havens, such opportunities help make IUU fishing profitable. In practice, moving
fishing vessels from one registry to another has become much easier thanks to advancing
technology and the internet (see www.flagsofconvenience.com), making it very attractive for
vessels engaged in IUU fishing to switch to flags of convenience. ‘Why Fish Piracy Persists:
The Economics of Illegal, Unreported and Unregulated Fishing’, (OECD 2005) 40.

162 Shah and Igbal (n 121) 2872.

163 James R Crawford, Brownlie’s Principles of Public International Law (8th edn, Oxford Press
2012) 532.

164 Tanaka (n 89) 194.
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called Port State Control (hereinafter referred to as PSC)'. PSC is the inspection
of foreign ships in national ports to verify that the ship's condition and equipment
comply with the requirements of international regulations and that the ship is
operated and operated in accordance with these rules'®. Flag of convenience
states do not fulfill their commitments contained in agreed international legal
instruments, and as a result, some ships are sailing in an unsafe situation that
threatens lives as well as the marine environment. Here PSCs provide a
harmonized inspection system to eliminate substandard ships'®’. Regional MoUs
are being established by port states in'®® relation to LDK'®. PSC began in Europe
in 1978, when a Liberian-flagged ship caused an oil spill off the north coast of
France due to faulty equipment. This event forced European states to reach an
agreement to regulate and enforce safety standards for ships, and the first
memorandum of understanding emerged by signing the Paris MoU. Since then,
port state control through Regional MoUs has evolved into a global form of
control'™.

165 Thuong (n 112) 29.

166 <https://www.imo.org/en/OurWork/MSAS/Pages/PortStateControl.aspx> accessed
14.04.2022.

167 http://www.medmou.org/What IS PSC.aspx> accessed 14.04.2022.

168 9 Regional Memorandums of Understanding (MoUs) regarding Port State Control have been
signed: Europe and the North Atlantic (Paris MoU); Asia and the Pacific (Tokyo MoU); Latin
America (Acuerdo de Vifia del Mar); Caribbean (Caribbean MoU); West and Central Africa
(Abuja MoU); Black Sea region (Black Sea MoU); Mediterrancan (Mediterranean MoU);
Indian Ocean (Indian Ocean MoU); Riyadh MoU; and U.S. Coast Guard MoU.
<https://www.imo.org/en/OurWork/MSAS/Pages/PortStateControl.aspx> accessed
14.04.2022.

169 Hakan Selim Canca, Devietlerin Gemilere Miidahale Yetki ve Yiikiimliliikleri (Seckin
Yayincilik 2015) 42.

170 <https://www.mitags.org/flag-vs-port-state/> accessed 14.04.2022.
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The first significant regional memorandum of understanding adopted regarding
flags of convenience was the 1978 Paris MoU. Inspections carried out within the
scope of the Paris MoU include the competence of the captain and crew, the
condition of machinery, ships and equipment. The Paris MoU classifies flag of
convenience ships into three lists, White, Gray and Black, based on LDK
inspections, and registration lists ranked according to detention rates are
published. Blacklisted ships are not allowed to'’? enter the ports of Paris MoU
countries or are detained until the deficiencies are rectified'”®. The cost of
delaying a ship in a port to correct deficiencies required for security or
environmental protection reduces the cost attractiveness of flags of convenience.
However, success or failure rates published after port state inspections become
a sanction that deters ships from using flag states with poor records'’*.

Considering that the basis of the flag of convenience problem in general stems
from international competition in the maritime and fishing industry, it is
controversial whether tightening the “genuine link” requirement sought in

171 <http://www.medmou.org/World.aspx> accessed 14.02.2022.

172 These countries: Belgium, Bulgaria, Canada, Croatia, Cyprus, Denmark, Estonia, Finland,
France, Germany, Greece, Iceland, Ireland, Italy, Latvia, Lithuania, Malta, Netherlands,
Norway, Poland, Portugal, Romania, Russian Federation, Slovenia, Spain , Sweden and the
United Kingdom. <http://www.medmou.org/ParisMoU.aspx> accessed 14.04.2022.

173 Shah and Igbal (n 121) 2872.

174 Charlisle (n 92) 323.
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international agreements and court decisions can provide an effective solution'”,
For a genuine link to exist, the state of registration must meet the requirements
that its nationals either require employment on the ship or have a fair share in the
ownership of that ship. The international community should ensure the “phasing
out” of flags of convenience by gradually tightening the conditions for
registration of ships and at the same time restricting the creation of new
convenient ship registry facilities. Shipowners registered to existing flags of
convenience must either repatriate their investments, establish genuine link with
existing flags of convenience, or transfer their investments and establish
“genuine link” with other underdeveloped states or developed market economy
countries'’°.

The vast majority of early flags of convenience have neither an administrative
control mechanism nor the authority to enforce effective regulations at the
national or international level regarding the regulation of ships flying their flag.
However, the fact that ship registry conditions are quite lax and shipowners have
the opportunity to employ seafarers from any country has caused flags of
convenience to be described as being of much poorer quality compared to
national ship registries. To address this fundamental maritime issue, leading
flags of convenience have begun to transfer to Classification Societies the
numerous obligations, rules and inspection roles imposed by the international
community on flag states'’’. This has made a significant contribution to ensuring
the genuine link between flags of convenience and ships. Indeed, the survey and
certification of a ship by an international Classification Society is, in practice,
the most reliable independent source of information available to a flag state at
the point when an owner of a ship, whether new-built or second-hand, applies
for registration. A ship's Classification Society history should include, at a
minimum, a basic record of the ship's construction, maintenance and drydocking
cycles throughout the ship's operating life. These records represent the best
opportunity for the flag state to make an objective assessment of the acceptability

or otherwise of particularly old ships'”.
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CONCLUSION

The concept of “genuine link”, which expresses the capacity of a flag state to
effectively exercise its authority and control over ships flying its flag, is a product
of the desire to combat “flag of convenience” practices. This concept, included
in both the 1982 UNCLOS and the 1986 UN Convention on the Condition for
Registration of Ships, emerged as a result of the increase in the number of flags
of convenience. Strengthening this genuine link is the most important step in
combating flags of convenience. In this regard, the shipowners or operators must
be subject to registration conditions such as citizenship or permanent residence
in that country, if they are a legal entity, the administrative center of the legal
entity must be located in the country of that state, or the majority of the
shareholders of the legal entity must belong to the citizens of the flag state, will
strengthen the link between the flag state and prevent shipowners from evading
the control and jurisdiction of the flag State. The existence of at least one of these
conditions will also facilitate effective control by the flag State on board the ship.
Both the International Maritime Organization (IMO) and the UN General
Assembly should adopt advisory resolutions to ensure that the 1986 UN
Convention on the Condition for Registration of Ships, which imposes important
obligations on flag states in this regard, comes into force as soon as possible and
that more states become parties to this Convention. In addition, the process of
entry into force of the Convention should be accelerated with the additional
Protocol to be established at an international conference to be held under the
leadership of international organizations such as IMO and UNCTAD. If the rules
introduced by this Convention begin to be implemented worldwide and become
an international customary law rule, there will be a significant decrease in the
number of flags of convenience.

Another important method in combating flag of convenience is Port State
Controls. One of the most important concepts in maritime trade is the concept of
port state. Because every ship that sets off from one port has to finish its journey
in another port. If there is a ship proven to be substandard that does not comply
with generally accepted international conventions, standards and procedures, and
if no port state accepts such substandard ships into its ports, these ships will feel
obliged to comply with these rules, as they will be unable to trade. The same
practice that continues to keep these ships under its flag can also be applied to
ships flying flags of convenience. If ships flying flags of convenience do not
comply with the standards or agreements brought by the international
community, these ships can be put under pressure by not allowing them into the
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ports at all or by extending the control periods at the ports. This will increase the
costs of shipowners or operators and even cause them to lose money, forcing
them to make their ships comply with international standards and agreements.
Again, if ships belonging to flags of convenience are not allowed into ports at
all, then shipowners will have to avoid flags of convenience and switch to
national or semi-national ship registry. As can be seen, in cases where the
obligations imposed on flag states in international agreements are not fulfilled
by flag states, such as flags of convenience, this control is carried out by the port
state. It is thought that if this control is implemented effectively and
systematically by all port states, flag of convenience practices will gradually
decrease or even end. For clarity and uniform application of denial of access to
ports, a model could be developed by the IMO. In our opinion, in the model to
be developed by IMO, issues such as the age of the ship, the compliance of the
ship with the technical specifications in generally accepted international
conventions, and information on maritime accidents involving the ship, pollution
incidents or illegal fishing activities should be taken into account, especially in
the detection of substandard ships.

One of the important factors in combating flag of convenience states is the
classification societies that carry out the inspections. According to the standards
generally accepted in international agreements, a survey and inspection are
carried out by officials authorized by the flag state or recognized organizations
at certain periods before or after the certificates issued to the ships. If, during
these surveys and inspections, it is found that officers or organizations have
failed to exercise due diligence, have been negligent or have deliberately ignored
deficiencies in the event of accidents involving the ship or serious damages such
as marine pollution, these persons and organizations may be deemed to be
responsible and indirectly the responsibility of the flag state authorizing these
persons may be revealed. This regulation could be made applicable through an
implied amendment to international conventions accepted by the IMO.

IMO must find a method to evaluate the performance of recognized classification
societies and ensure that these societies meet the standards in IMO's mandatory
rulings. This requires auditing recognized classification societies independently
of the flag state and reporting the results directly to IMO. Where certificates
issued to ships by certain recognized classification societies do not meet the
standards, port states should be able to notify this and refuse to accept certificates
issued by these societies.



Concept of Ship Registry in International Maritime Law:
98 Fighting Dimension with Flags of Convenience

REFERENCES

Boczek BA, Flags of Convenience — An International Legal Study (Harvard
University Press 1962)

, International Law: A Dictionary (Oxford Press 2005)

Canca HS, Devietlerin Gemilere Miidahale Yetki ve Yiikiimliiliikleri (Seckin
Yaymcilik 2015)

Cartner JAC, Fiske RP and Leiter TL, The International Law of the Shipmaster
(Informa 2009)

Charlisle R, ‘Second Registers: Maritime Nations Respond to Flags of
Convenience, 1984-1998° (2009) 19 The Northern Mariner/le marin du nord 319

Churchill RR and Lowe AV, The Law of the Sea (2nd edn, Manchester
University Press 1988)

Coles R and Watt E, Ship Registration: Law and Practice (2nd edn, Routledge
2009)

Crawford JR, Brownlie’s Principles of Public International Law (8th edn,
Oxford Press 2012)

Ercan O, ‘Avrupa Birligi Uyum Siirecinde Liman Devleti Kontrolii Kapsaminda
Tiirkiye’nin Durum Analizi’ (Yayinlanmamis Yiiksek Lisans Tezi, Dokuz Eyliil
Universitesi 2010)

Gauci GM and Aquilina K, ‘The Legal Fiction of a Genuine Link as a
Requirement for the Grant of Nationality to Ships and Humans — the Triumph of
Formality over Substance?’ (2017) 17 International and Comparative Law
Review 167

Hamad HB, ‘Flag of Convenience Practice: A Threat to Maritime Safety and
Security’ (2016) 1 Journal of Social Science and Humanities Research 207

Hosanee NM, ‘A Critical Analysis Of Flag State Duties As Laid Down Under
Article 94 Of The 1982 United Nations Convention On The Law Of The Sea’
(The United Nations-Nippon Foundation Fellowship Programme 2009 — 2010
2009)



CALIK 99

Karatags A and Simdi H, ‘Has The Turkish International Ship Registry Law
Reached Its Goal?’ [2019] The Journal of Operations Research, Statistics,
Econometrics and Management Information Systems 71

Kuran S, Uluslararasi Deniz Hukuku (7th edn. Beta Basim AS 2021)

Kurt H, ‘Tiirk Uluslararas1 Gemi Sicili Kanunu’nun Degerlendirilmesi’ [2014]
Ankara Barosu Dergisi 271

Llacer FIM, ‘Open Registers: Past, Present And Future’ [2003] Marine Policy
513

Mansell INK, Flag State Responsibility (Berlin Heidelberg 2009)
Ozman A, Deniz Hukuku, vol (1st edn, Turhan Kitabevi 2006)

Oztiirk OB, ‘Yabanc1 Bayrakli Gemilerin Denetim Kriterleri ve Liman Devleti
Kontrolii Sorunlar1 Uzerine Bir Calisma’ (Yayimlanmamis Yiikseklisans Tezi,
Dokuz Eyliil Universitesi 2015)

Pazarci H, Uluslararasi Hukuk Dersleri 2. Kitap (12th edn, Turhan Kitabevi
2021)

Pourmotamed B, ‘Parallel Registration of Ships’ (Master Thesis For The Master
of Law Programme, Go6teborg University 2008)

Ptashenchuk O, ‘The Concept of “Genuine Link” in the International Maritime
Law’ (Kyiv University of Law at the National Academy of Sciences of Ukraine
2013)

Ready NP, ‘Nationality, Registration and Ownership of Ships’ in Malgosia
Fitzmaurice and others (eds), Shipping Law, vol 2 (Oxford Press 2016)

Rogers R, ‘Ship Registration: A Critical Analysis’ (Masters’ thesis, The World
Maritime University 2010)

Shah SKA and Igbal KMJ, ‘Improving Ship Register: Traditional Registry
Versus Flag of Convenience’ (2021) 27 Journal of Contemporary Issues in
Business and Government 2869

Shaw MN, Uluslararas: Hukuk (Ibrahim Kaya ed, Yiicel Acer and others, 8th
edn, Tiirkiye Bilimler Akademisi 2019)



Concept of Ship Registry in International Maritime Law:
100 Fighting Dimension with Flags of Convenience

Tanaka Y, The International Law of the Sea (3rd edn, Cambridge University
Press 2019)

Tas AF, ‘The Registration Of Ships: An Evaluation In The Context Of Genuine
Link And Flag Of Convenience Practices’ [2021] Law and Justice Review 67

Thuong LT, ‘From Flags of Convenience to Captive Ship Registries’ (1987) 27
Transportation Journal

van Fossen A, ‘Flags of Convenience and Global Capitalism’ (2016) 6
International Critical Thought 359

Wendell P, State Responsibility for Interferences with the Freedom of Navigation
in Public International Law (Springer 2007)

‘Why Fish Piracy Persists: The Economics of Illegal, Unreported and
Unregulated Fishing’, (OECD 2005)

INTERNET REFERENCES

<https://www.dzkk.tsk.tr/Destek/icerik/yavuz-sinifi> accessed 04.03.2022
<https://www.surfpac.navy.mil/Ships/By-Class/> accessed 04.03.2022

<https://www.itfglobal.org/en/sector/seafarers/flags-of-convenience> accessed
13.04.2022

<https://www.itfseafarers.org/en/focs> accessed 13.04.2022

<https://www.imo.org/en/OurWork/MSAS/Pages/PortStateControl.aspx>
accessed 14.04.2022

<http://www.medmou.org/What IS PSC.aspx> accessed 14.04.2022

<https://www.imo.org/en/OurWork/MSAS/Pages/PortStateControl.aspx>
accessed 14.04.2022

<https://www.mitags.org/flag-vs-port-state/> accessed 14.04.2022
<http://www.medmou.org/World.aspx> accessed 14.02.2022
<http://www.medmou.org/ParisMoU.aspx> accessed 14.04.2022



