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CRIME OF AGGRESSION UNDER THE ROME STATUTE AND EXCLUSION OF
UNILATERAL HUMANITARIAN INTERVENTION

Sahin Eray KIRDIM®

Abstract

Unilateral humanitarian intervention is one of the most controversial issues in international law and relations. This controversy
arises from the fact that while it serves a praiseworthy practice such as saving people suffering from gross human rights
violations, it is illegal under international law. This article examines how this illegality fits the definition of the crime of
aggression under the Rome Statute of the International Criminal Court. The main contention is that while the doctrine of
unilateral humanitarian intervention constitutes an illegal practice of international relations, the International Criminal Court
is not able to try the persons ordering military interventions for humanitarian purposes. This arises mostly because unilateral
humanitarian intervention is in a “grey area” of international law.
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ROMA STATUSU KAPSAMINDA SALDIRI SUCU VE TEK TARAFLI iNSANi MUDAHALENIN
KAPSAM DISINDA KALMASI

Ozet

Tek tarafli insani mtidahaleler uluslararasi hukuk ve uluslaraasi ilisklerin en tartismali konularindan biri olagelmistir. Bu tartis-
madan surdan kaynaklanir: insani miidahale agir insan haklari ihlallerinden dolayi aci geken insanlari kurtarmak gibi takdire
sayan bir amaca hizmet etse de, uluslararasi hukukta genellikle yasadisi olarak kabul edilir. Bu galismanin temel amaci, genel-
likle yasadisi olarak kabul edilen tek tarafli insani miidahale konseptinin Uluslararasi Ceza Mahkemesi’nin kurucu metni olan
Roma Statlisii’'ne uygunlugunu incelemektir. Calismanin savundugu temel fikir, her ne kadar tek tarafli insani miidahale doktri-
ni uluslararasi iliskilerin yasadisi bir uygulamasi olmasi da, Uluslararasi Ceza Mahkemesi'nin insani amaglarla askeri miidahale
emri veren kisileri yargilama yetkisine sahip olmadigidir. Bunun nedeni, tek tarafli insani miidahale konseptinin uluslararasi
hukukun “gri bir bolgesi”nde yer almasindandir.

Anahtar Kelimeler: Tek Tarafli insani Miidahale, Uluslararasi Ceza Mahkemesi, Saldiri Sucu, Roma Statiisi.
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1. INTRODUCTION

Humanitarian intervention is a doctrine, essentially under international law and relations, used to refer
to the use of military force undertaken by a state or group of states against another state whose inhabitants
are subject to gross human rights violations committed either by the state itself or a non-state group which
the state is insufficient to stop. Legal justification for using such a force against a state is the Security Council’s
authorization pursuant to the Charter of the United Nations. However, military actions for humanitarian purposes
may be conducted without a prior Security Council authorization, and this conduct is referred to as unilateral
humanitarian intervention.

The very core idea of the modern humanitarian interventions comes from the globalization of human rights
throughout the 21 century. Accordingly, human rights are no longer at the mercy of individual states, but instead
accorded to all humanity. As Professor Michael Reisman (1990: 869) argues, “no serious scholar still supports the
contention that internal human rights are ‘essentially within the domestic jurisdiction of any state’ and hence
insulated from international law.” If states systematically violate human rights, Vincent (1986: 127) suggests, “then
there might fall to the international community a duty of humanitarian intervention.” Therefore, the dominant
opinion among states and scholars favors the legality of Security Council authorized humanitarian interventions.

The more controversial issue is the legality of humanitarian interventions without prior Security Council
authorization. The 1999 NATO intervention in Kosovo is a well-known example. As discussed in Part | below, the
international community has not succeeded in reconciling the legitimacy of unilateral humanitarian intervention
withits legality though this paper does not see such a necessity. However, the legal status of unilateral humanitarian
intervention has become even more important after the Kampala Review Conference (2010), where the state
parties gathered to finalize the definition and jurisdictional conditions for the crime of aggression defined under
the Rome Statute of the International Criminal Court (ICC).

However, the new definition of the crime of aggression does not help the international community solve
the uncertainty of the legality of humanitarian intervention. For instance, international law scholars do not
have a precise answer for whether the ICC would have jurisdiction to charge the NATO leaders with the crime
of aggression if the 1999 NATO intervention in Kosovo had been carried out after 1 January 2017 when the
amendment regarding the crime of aggression enters into force.

This article argues that although unilateral humanitarian interventions are unlawful under international law,
the ICC does not have jurisdiction over the leaders of the states undertaking such military interventions. To
demonstrate this contention, Part | discusses the conflicting views among international community about the
legality of unilateral humanitarian interventions and argues that they are unlawful under international law. Part
Il later very briefly explains the definition of the crime of aggression under the Rome Statue to determine the
critical threshold issue, namely “manifest violation of the U.N. Charter.” Part Il critically explains why the ICC
does not have jurisdiction over unilateral humanitarian intervention even though they are unlawful conducts in
international law. Part IV finally concludes by summarizing the main points of this article.

2. LEGALITY OF UNILATERAL HUMANITARIAN INTERVENTION

The English term “humanitarian intervention” was used first by William Edward Hall in 1880 in a footnote in
his book International Law (Hall, 1880: 247). Until the 1930s, the term humanitarian intervention was used “for
the purpose of vindicating the law of nations against outrage” (Stowell, 1921: 51), “in the interests of humanity
for the purpose of stopping religious persecution and endless cruelties in times of peace and war.” (Oppenheim,
1905: 186) According to Ellery Stowell’s definition (1921: 53), humanitarian intervention is “the reliance upon
force for the justifiable purpose of protecting the inhabitants of another state from treatment which is so arbitrary
and persistently abusive as to exceed the limits of that authority within which the sovereign is presumed to act
with reason and justice.” A modern definition of humanitarian intervention is “the threat or use of force by a
state, group of states, or international organization primarily for the purpose of protecting the nationals of the
target state from widespread deprivations of internationally recognized human rights.” (Murphy, 1996: 11-12)

Although the doctrine of humanitarian intervention can be traced to the religious wars of the sixteenth and
seventeenth centuries, its institutionalization is a creation of the nineteenth century (Fonteyne, 1974: 205-206;
Heraclides, 2014: 26). From the middle of the nineteenth century, Jean-Pierre Fonteyne argues (1974: 215), a
dichotomy appears between those championing the non-intervention principle and those who favor a more
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flexible rule permitting humanitarian intervention. This dichotomy dramatically shifted since the establishment
of the U.N. to a new discussion.

Under the contemporary discussion, there are two different types of humanitarian intervention. The first
refers to interventions authorized by the Security Council. According to the view on which commentators mostly
agree, the Security Council may legally take coercive steps to halt humanitarian catastrophes around the word if
it determines that the crisis constitutes a threat to international peace and security (Franck, 2002: 137; Murphy,
1996: 284; Welsh, 2008: 536). Indeed, the Security Council, under its Chapter VII powers, can “determine the
existence of any threat to the peace” (U.N. Charter art. 39), and “it may take such action by air, sea, or land forces
as may be necessary to maintain or restore international peace and security.” (U.N. Charter art. 42)

The second—and more controversial—type of humanitarianinterventionis unilateral humanitarianintervention
without prior Security Council authorization. A large majority of the international community considers unilateral
humanitarian interventions illegal (Verwey, 1985: 377; Shen, 2001: 6; Military and Paramilitary Activities, 1986).
In the post-Cold War world, there has been only one instance where unilateral humanitarian intervention
occurred in any true sense - the 1999 NATO intervention. Although NATO comprises three permanent Security
Council members and is the most powerful military organization in the world, the intervention was not exempt
from being labeled as unlawful. According to the Independent International Commission on Kosovo (2000: 288-
289), “the question of whether the intervention was legitimate has to be answered, especially since Kosovo may
provide a precedent for further interventions elsewhere in the future. The Commission’s answer has been that
the intervention was legitimate, but not legal, given existing international law.”

That the General Assembly disapproves of unilateral intervention is clear. In Resolution 2131 (1966), the
Assembly concluded that “[n]o State has the right to intervene, directly or indirectly, for any reason whatever,
in the internal or external affairs of any other State.” The very same language with an addition of “group of
states” can be found in Resolution 2625 (1971). Similarly, Resolution 3314 (1974) defining aggression maintained
that “[n]o consideration of whatever nature, whether political, economic, military or otherwise, may serve as a
justification for aggression.”

There are very few states still supporting the doctrine of unilateral humanitarian intervention. In April 2000,
the foreign ministers of the Movement of Non-Aligned Countries, representing nearly two-thirds of all countries
and containing 55% of the world population, condemned “all unilateral military actions including those made
without proper authorization from the United Nations Security Council” and rejected “the so-called ‘right’ of
humanitarian intervention, which has no legal basis in the U.N. Charter or in the general principles of international
law.” (Byers & Chesterman, 2003: 184). Most recently, in the United Nation’s 2005 World Summit Outcome, a
historic outcome document with the largest gathering of world leaders in history, the General Assembly implicitly
stated unilateral actions violate the U.N. Charter, and the Security Council is the right authority to take necessary
steps (World Summit Outcome, 2005).

Commentators also argue that state practice does not support the legalization of unilateral humanitarian
intervention (Verwey, 1985). Indeed, two relevant cases support state practice on this view. After the Indian
intervention in East Pakistan in 1971, the Indian government initially argued that its action was justified by
humanitarian motives. However, the Indian government later changed its argument, and proffered self-defense
under Article 51 to justify its military action (Akehurst, 1984: 96). The Tanzanian case is another example of how
a state failed to invoke humanitarian motives for its military use of force for unlawful enlargement. In 1979,
Tanzania invaded Uganda and overthrew Idi Amin, whose government was extremely brutal and repressive to
the point of frequent comparisons with Hitler’s Germany (Bazylar, 1987: 590). Despite the Amin administration’s
inhumanity, Tanzania argued that it took action in self-defense, not for humanitarian reasons (Ronzitti, 1985:
103).

The arguments for and against the legality of unilateral humanitarian intervention are as well in connection
with the interpretation of the ban on the use of force embodied in Article 2(4) of the U.N. Charter. There are two
schools with regard to the interpretation of Article 2(4). While the restrictive school favors a narrow interpretation
(a conditional ban on the use of force), the inclusive school prefers an extensive interpretation (an absolute ban
on force) as explained below.

The first conflict is about the travaux préparatoires. On the one hand, it is argued that the negotiators at the
San Francisco Conference deliberately left the terms of Article 2(4) ambiguous in order that states can lawfully
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resort to force under exceptional circumstances (Lepard, 2002: 345). However, it is clear from the denouement of
the French proposal at the San Francisco Conference that the drafters of the U.N. Charter did not wish a right of
humanitarian intervention. The French proposal linking the protection of human rights with a “threat to peace”
was discussed at the Conference and ultimately rejected (Burke, 2013: 37).

Nowhere does the U.N. Charter mention humanitarian intervention. It neither expressly prohibits nor
allows this type of intervention (Benjamin, 1992: 121). Therefore, another argument could be that unilateral
humanitarian intervention is not forbidden since there is no explicit prohibition. However, Michael Akehurst’s
contention seems more convincing. Akehurst (1977: 16) maintains that “Article 2(4) means that every use of force
is ‘inconsistent with the purposes of the United Nations’, unless the State concerned can point to some provision
of the Charter (such as Article 51) which expressly authorises the use of force.”

Perhaps the strongest arguments of those advocating unilateral humanitarian intervention is that force must
be directed “against the territorial integrity or political independence” of another state in order to be prohibited,
and since an altruistic humanitarian intervention does not impair either the territorial integrity or the political
independence of the target state, it does not violate Article 2(4) (Teson, 1988: 131). However, it still would be a
clear foreign interference in domestic affairs of states without an authorization by the Security Council, which
is constantly considered illegal by the U.N because it is a clear violation of the principle of non-intervention.
Another weakness of this argument is that it moves forward from the pre-acceptance that every humanitarian
intervention is alturistic. Howevever, the intervening parties may have different motives, which brings us to the
next argument against its legality.

Accordingly, unilateral humanitarian intervention creates the fear of potential abuse by stronger states that
try to gain economic and political interests over weaker states (Delbruck, 1992: 891). The most obvious abuse
was exercised by Hitler, who invoked the humanitarian intervention defense to justify Germany’s use of military
force against Czechoslovakia.

Some commentators have argued that unilateral humanitarian intervention does not violate the U.N. Charter
because one of the primary goals of the U.N. Charter is the preservation of human rights (Teson, 1988: 131).
However, this argument would be insufficient to justify unilateral humanitarian intervention because individual
states are not authorized to fulfill the protection of human rights purposes of the U.N. Rather, it is the duty of the
Security Council (Reisman, 2008: 78).

Itis certainly true that the doctrine of unilateral humanitarian intervention consists of altruism to some extent.
However, this does not prima facie legalize an act that is not allowed in international law. There is no explicit
allowance on which there is a consensus of states. That is why every discussion on humanitarian intervention
should adopt the distinction in the report of the Independent International Commission on Kosovo (2000). In that
report, the Commission rightfully considered the legality of unilateral humanitarian intervention separate from
its legitimacy. The Commission found that although saving the people suffering from widespread deprivations of
human rights is a legitimate act in international relations, the legitimacy of an act does not necessarily legalize
it. Take a country in which gay marriage is illegal. The fact that a gay couple is legally forbidden to get married
does not mean it is illegitimate in their consideration. They would live together as a married couple without a
marriage certificate. The same would be valid under international law. The fact that humanitarian intervention
without the Security Council’s authorization is legitimate does not necessarily mean it is legal to do so without
the authorization.

3. CRIME OF AGGRESSION UNDER THE ROME STATUTE

The jurisdiction of the ICC is limited to the most serious crimes, which are the crime of genocide, crimes
against humanity, war crimes, and the crime of aggression (Rome Statute art. 5(1)). The first three crimes are well
defined both in the Rome Statute and other international treaties such as the Convention on the Prevention and
Punishment of the Crime of Genocide and the Geneva Conventions of 1949. However, since the participants at
the Rome Conference “could not reach a consensus on how to define the crime [of aggression] or the role [of] the
Security Council [in the process],” defining the crime and introducing the conditions were left open as provided
in Article 5(2) of the Rome Statute (Novak, 2015: 46).

At the Kampala Review Conference (2010), the state parties gathered to finalize the definition and jurisdictional
conditions for the crime of aggression. “At the very last minute, at 1.45am on Saturday 12 June, the last day of
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the Review Conference, a compromise was reached adopting the definition of the crime of aggression and the
trigger mechanisms for the exercise of jurisdiction but delaying the entry into force until 1 January 2017” (Blaak,
2010: 11).

Article 8bis(1) defines “the crime of aggression” as,

the planning, preparation, initiation or execution, by a person in a position effectively to exercise
control over or to direct the political or military action of a State, of an act of aggression which,
by its character, gravity and scale, constitutes a manifest violation of the Charter of the United
Nations.

“Act of aggression” in Article 8bis(1) is defined as well by Article 8bis(2) as,

the use of armed force by a State against the sovereignty, territorial integrity or political
independence of another State, or in any other manner inconsistent with the Charter of the
United Nations.

Article 8bis(2) also refers to Article 3 of United Nations General Assembly Resolution 3314 (XXIX) of 14 December
1974 to include a list of example qualifying as an act of aggression.

With a simple language, the ICC might have jurisdiction only over persons who committed crime of aggression.
Besides, the aggression should reach a level that it, by character, gravity and scale, constitutes a manifest
violation of the U.N. Charter and is directed against the sovereignty, territorial integrity or political independence
of another State, or in any other manner inconsistent with the Charter. In this sense, “plainly not all aggression is
subject to the ICC’s jurisdiction.” (O’Connell & Niyazmatov, 2012: 201) ICC’s jurisdiction, therefore, is limited to
“only the most serious or flagrant cases” (Novak, 2015: 47).

Close to the date on which the amendment will enter in force, the discussion of the controversial issues on
the crime of aggression has become more enthusiastic. The reason is, with Claus Kref8’s explanation (2009: 1140),
that “the law on the use of force suffers from . .. a ‘grey area’ [and] reasonable international lawyers will find it
comparatively easy to identify those instances of the use of force which fall within the grey area.” According to
Krefl (2009: 1140), citing Elizabeth Wilmshurst, “a fair account of this list” comprises “anticipatory self-defence,
forcible reactions to a ‘minor’ use of force of another state, armed interventions to rescue nationals, the
extraterritorial use of force against a massive non-state armed attack, and genuine humanitarian intervention.”

We have enough incident to believe that humanitarian intervention was a concern for some of the ICC
negotiator countries, and the biggest reason was that the 1999 NATO intervention in Kosovo was labeled
as “unlawful” by the international law authorities shortly before. For instance, as early as 1996 during the
Preparatory Commission’s meeting, the U.S. representative raised specific concerns regarding the humanitarian
intervention (Press Release, 1996). Moreover, at the Kampala Conference, “the single most sensitive American
proposal . . . purported to explicitly exclude genuine forcible humanitarian interventions from the scope of draft
Article 8bis.” (KreR & von Holtzendorff, 2010: 1250). KreR and von Holtzendorff (2010: 1190-1191) also observes
that the NATO states favored a higher threshold for individual criminal responsibility while another camp (mostly
the Non-Aligned countries) supported a more inclusive definition that referred to the list of acts contained in the
General Assembly Resolution 3314.

It is safe to argue that the countries advocating the high threshold won the battle, because, to meet the
threshold issue under the Rome Statute, an act of aggression must be a “manifest” violation of the U.N. Charter.
Now, we need to turn to the discussion whether unlawful humanitarian interventions, strictly speaking every
intervention altruistic in nature undertaken without a prior Security Council authorization, is a manifest violation
of the U.N. Charter by its character, scale, and gravity, and therefore, falls within the jurisdiction of the ICC.

4. ICCJURISDICTION OVER UNILATERAL HUMANITARIAN INTERVENTIONS

As stated above, the negotiators at the Kampala Review Conference reached a consensus at the last minute.
Andreas Paulus, the Chairman of Public and International Law at the Georg-August-University Gottingen, claims
that this consensus is “artificial” because the current threshold issues and qualifiers make the definition a “dead
letter.” (Paulus, 2010: 1118-1124). Although the contention in this article is not that pessimistic, it is clear that
because of the ambiguity in the definition, it is hard, if not impossible, to argue that the ICC may have jurisdiction
over certain acts of aggression including humanitarian intervention.
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To support thisargument, the wording “manifest” will be examined in detail to see if humanitarian intervention
is a manifest violation of the U.N. Charter. In other words, it will be argued that the ICC is not an appropriate
authority to determine the “manifestness” of an act. By using relevant articles already in the U.N. Charter., it will
be argued that the current definition of the crime of aggression does not trigger the jurisdiction mechanism for
unilateral humanitarian interventions.

4.1. The Ambiguity of “Manifest”

We first need to resolve a possible confusion on our way. It might be questioned why this article even
discusses whether humanitarian intervention gives raise to the jurisdiction of the ICC since the list provided by
Resolution 3314 considers almost every single attack a violation while defining the crime of aggression. Although
the objection may seem just, the negotiators at the Kampala Review Conference intentionally chose the world
“manifest” to exclude certain type of aggression from the jurisdiction of the Court. Although Article 8bis gives
place to a very similar list in its second paragraph, what triggers the jurisdiction of the Court is not the actions
in the list, but their character, scale, and gravity. In this regard, Country A’s engagement against the territory of
Country B does not constitute crime of aggression (under the Rome Statute) as long as it is a low density military
conflict “by its character, gravity and scale.” Therefore, Resolution 3314 test cannot be applied to our analysis to
determine whether an act constitutes manifest violation of the U.N. Charter.

As stated above, it is clear that the crime of aggression includes only certain acts of aggression. Nevertheless,
the meaning of “manifest” is unclear. According to one of the best law dictionaries, manifest means “that which
is clear and requires no proof; that which is notorious” (Bouvier’s Law Dictionary, 1890: 148). Similarly, manifest
means “clearly revealed to the eye, mind, or judgement; open to view or comprehension; obvious” with the
words of the Oxford English Dictionary. The first problem arises from the fact that the concept is very abstract
here. What is obvious for one may seem completely uncertain to another, which is true especially in international
law and relations. Where is that fine line if not every use of force does not amount to crime of aggression?

Additionally, the manifest illegality requirement - without a meaningful definition — contributes to the
disagreement on the legality of unilateral humanitarian intervention. “The objective requirement of manifest
illegality already has the effect of excluding from the state conduct element any use of armed force that falls into
the ‘grey area’ of the prohibition on the use of force” (KreR & von Holtzendorff, 2010: 1200).

Other explanatory terms are as well problematic. The term “character” should have taken no place in the
Rome Statute. “’Character’ . . . is so indeterminate that it is almost meaningless. It is entirely in the eye of the
beholder—or, rather, the Court—to determine which use of armed force is of a ‘character’ that warrants treatment
as an individual crime” (Paulus, 2010: 1121). The terms “gravity” and “scale” do not provide anything except
implicitly recognizing that not every of fuse of force is a crime of aggression. These terms are very subjective;
their meanings vary from person to person. For instance, it is an unanswered question why those admitting that
the 1999 NATO intervention in Kosovo was justified to protect the people of Kosovo do not recognize the same
justification to Russia’s military operations over the South Ossetia on the basis of the protection of the people
from Georgia — though this paper does not argue Russia’s intent was the protection of human rights. Similarly,
it is hard to justify the United States’ unlawful intervention (or invasion) in Irag in 2003 on the humanitarian
grounds.

With the current definition, it is well-nigh impossible for the Court to fit the definition to the controversial
cases. “Certainly, the definition would allow the Court not to prosecute any of these cases, thus limiting ‘manifest’
violations to the most egregious cases, such as Saddam Hussein’s attack against Kuwait in 1990. But this would
almost certainly leave the definition a dead letter” (Paulus, 2010: 1124).

Some authors have proposed to make an explicit or implicit exception for unilateral humanitarian intervention
in the Rome Statute (Leclerc-Gagne & Byers, 2009). Even the inclusion of the intent test together with
manifestness, gravity, character, and scale of the use of force does not solve the problem. First, humanitarian
interventions mostly have different motivations, and it is hard to determine what the predominant intent is
(Krieg, 2013). Second, by considering the intent factor in humanitarian interventions, the ICC may undertake a
political decision-making capacity, and the Court is not an appropriate organ for this (KreR (2009: 1140-1141).
Although Leclerc-Gagne and Byers claims that the Rome Statute should recognize an exception for unilateral
humanitarian intervention (Leclerc-Gagne & Byers, 2009), “the legal status of humanitarian intervention without
Security Council authorization remains uncertain after Kosovo and that this, in fact, is a good thing. The uncertain
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legality of humanitarian intervention puts a very high burden of justification on those who would intervene
without U.N. authorization” (Stromseth, 2003: 234).

Article 31(1) of the Vienna Convention on the Law of Treaties provides that all treaties must be interpreted
“in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light
of its object and purpose.” After examining the purpose of the Charter based on its relevant articles, the U.N.
practice, court holdings, and the changing nature of state practice regarding the international human rights
abuses, | want to argue that protecting human rights is one of the purposes of the U.N. Therefore, since unilateral
humanitarian interventions are altruistic in nature, their violation of the U.N. Charter does not give raise to the
manifest illegality provided under Article 8bis.

4.2. Low Density “Manifestness” of Unilateral Humanitarian Intervention

Article 1(3) of the U.N. Charter provides, as one of the purposes of the organization, “[t]o achieve international
co-operation in solving international problems of an economic, social, cultural, or humanitarian character, and
in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction
to race, sex, language, or religion.” Article 13 similarly states that the General Assembly has the power of
“promoting international co-operation in the economic, social, cultural, educational, and health fields, and
assisting in the realization of human rights and fundamental freedoms for all without distinction as to race, sex,
language, or religion.” Again, Article 55 provides that “the United Nations shall promote . .. universal respect for,
and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language,
or religion.”

It is argued that “the human rights provisions of the Charter are sufficiently clear and precise to be able to
give rise to specific obligations for member states” (Kamminga, 1992: 75). On many occasions, the International
Court of Justice (“ICJ”) affirmed this conclusion. In the Namibia case, it held that “to establish . . ., and to enforce,
distinctions, exclusions, restrictions and limitations exclusively based on grounds of race, colour, descent or
national or ethnic origin which constitute a denial of fundamental human rights is a flagrant violation of the
purposes and principles of the Charter” (Advisory Opinion, 1970).

On another occasion, in United States Diplomatic and Consular Staff in Tehran, the ICJ went one step further
by interpreting the human rights provisions of the Charter together with the Universal Declaration of Human
Rights. It held that “[w]rongfully to deprive human beings of their freedom and to subject them to physical
constraint in conditions of hardship is in itself manifestly incompatible with the principles of the Charter of the
United Nations, as well as with the fundamental principles enunciated in the Universal Declaration of Human
Rights” (United States of America v. Iran, 1980).

The U.N. practice itself evidences my argument that protecting human rights is one of the purposes of the
organization. For instance, in 1946, in a relatively early time regarding the human rights issues, an important
precedent was set. The Indian government applied to the organization to complain about the discriminatory
treatment of Indians in South Africa. South Africa claimed that under Article 2(7), the matter was essentially
within its domestic jurisdiction and the U.N. could not interfere. The General Assembly rejected South Africa’s
argument, and opined that “the treatment of Indians ... should be in conformity with the international obligations.
. Article 1(3) of the U.N. Charter provides, as one of the purposes of the organization, “[t]o achieve international
co-operation in solving international problems of an economic, social, cultural, or humanitarian character, and
in promoting and encouraging respect for human rights and for fundamental freedoms for all without distinction
as to race, sex, language, or religion.” Article 13 similarly states that the General Assembly has the power of
“promoting international co-operation in the economic, social, cultural, educational, and health fields, and
assisting in the realization of human rights and fundamental freedoms for all without distinction as to race, sex,
language, or religion.” Again, Article 55 provides that “the United Nations shall promote . . . universal respect for,
and observance of, human rights and fundamental freedoms for all without distinction as to race, sex, language,
or religion.”

It is argued that “the human rights provisions of the Charter are sufficiently clear and precise to be able to
give rise to specific obligations for member states” (Kamminga, 1992: 75). On many occasions, the International
Court of Justice (“IC)”) affirmed this conclusion. In the Namibia case, it held that “to establish . . ., and to enforce,
distinctions, exclusions, restrictions and limitations exclusively based on grounds of race, colour, descent or
national or ethnic origin which constitute a denial of fundamental human rights is a flagrant violation of the
purposes and principles of the Charter” (Advisory Opinion, 1970).
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On another occasion, in United States Diplomatic and Consular Staff in Tehran, the I1CJ went one step further
by interpreting the human rights provisions of the Charter together with the Universal Declaration of Human
Rights. It held that “[w]rongfully to deprive human beings of their freedom and to subject them to physical
constraint in conditions of hardship is in itself manifestly incompatible with the principles of the Charter of the
United Nations, as well as with the fundamental principles enunciated in the Universal Declaration of Human
Rights” (United States of America v. Iran, 1980).

The U.N. practice itself evidences my argument that protecting human rights is one of the purposes of the
organization. For instance, in 1946, in a relatively early time regarding the human rights issues, an important
precedent was set. The Indian government applied to the organization to complain about the discriminatory
treatment of Indians in South Africa. South Africa claimed that under Article 2(7), the matter was essentially
within its domestic jurisdiction and the U.N. could not interfere. The General Assembly rejected South Africa’s
argument, and opined that “the treatment of Indians ... should be in conformity with the international obligations.
...” (Kelsen, 2008: 31).

Throughout the century, the U.N. launched public investigations, of one kind or another, into violations of
human rights in Equatorial Guinea (1979), El Salvador (1981), Bolivia (1981), Guatemala (1982), Poland (1982),
Iran (1982), Afghanistan (1984), Cuba (1988), Romania (1989), and Iraq (1991) (Kelsen, 2008: 98). Interestingly,
among them, Equatorial Guinea, El Salvador, Bolivia, Guatemala, Iran, Cuba, or Iraq did not raise the argument
of interference in their domestic jurisdiction (Kelsen, 2008: 98). Since only three of the states maintained that
those investigations were not compatible with Article 2(7), it is yet more evidence of the changing opinio juris.

Besides those direct and indirect U.N. involvements into the violations of human rights, states have entered
into mutual international obligations to protect basic human rights with several human rights conventions
including, but not limited to, Universal Declaration of Human Rights, International Covenant on Civil and Political
Rights, Genocide Convention, and Convention on the Elimination of All Forms of Racial Discrimination. Although
there are other treaties which have failed to obtain a sufficient number of ratifications to come into force, “[t]
his does not [necessarily] alter the conclusion that the whole area of human rights is presently the subject of, at
least theoretical permanent international attention” (Fonteyne, 1974: 240). Even though it could be argued that
those conventions cannot necessarily create a basis to justify unilateral humanitarian intervention, it is neither
irrefutable that there is, at least in theory, a universal protection over the fundamental human rights.

Additionally, human rights violations have been a concern of international society on the regional level. In this
regard, the European Court of Human Rights has one of the most powerful enforcement mechanisms. With its
47 members, the Court carries out its work under the European Convention on Human Rights, and its judgments
are binding on the parties.

In this regard, who can argue that the 1999 NATO intervention was illegitimate? While discussing when
and how the protection of human rights becomes superior over state sovereignty, Thomas Franck (2003: 226)
maintains that

Was the NATO action unlawful? Yes and no. Yes, in the sense that the prohibition in Article 2(4) cannot be
said to have been repealed in practice by the system’s condoning of NATO’s resort to force without the requisite
armed attack on it or prior Security Council authorization. Such a repeal is not supported by the members of the
global system at this time. No, in the sense that no undesirable consequences followed on NATO’s technically
illegal initiative because, in the circumstances as they were understood by the larger majority of UN members,
the illegal act produced a result more in keeping with the intent of the law (i.e. “more legitimate”) — and more
moral —than would have ensued had no action been taken to prevent another Balkan genocide. In other words,
the unlawfulness of the act was mitigated, to the point of exoneration, in the circumstances in which it occurred.

This paper does not argue that the doctrine of unilateral humanitarian intervention is a well-accepted
practice under the current international law. It is neither a predictable event in world affairs nor a lawful conduct.
However, the above-stated U.N. articles regarding human rights, the holdings of the ICJ, and international treaties
protecting human rights evidence that unilateral humanitarian intervention does not, by its character, gravity,
and scale, violate the fundamental understanding of the U.N. Charter.
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5. CONCLUSION

While attempts of international law scholars to convince the international community on the legality of
unilateral humanitarian intervention continue, there does not seem a positive outcome in the near future
as to change the dominant view. By the time the international community agrees, the legality of unilateral
humanitarian intervention will remain unclear. This ambiguity will be much more visible after Article 8bis of the
Rome Statute enters into force. However, the ICC will not have jurisdiction to decide on the legality of unilateral
humanitarian intervention and prosecute the leader allegedly committing the crime of aggression, as long as it is
in the “grey area” of international law.

REFERENCES
2005 World Summit Outcome, G.A. Res. 60/1, U.N. Doc. A/RES/60/1 (Oct. 24. 2005).
Advisory Opinion, Legal Consequences for States of the Continued Presence of South
Africa in Namibia (South West Africa) Notwithstanding Security Council Resolution 276 (1970), I.C.J. Reports
1971, 57.
Akehurst, M. (1977). “The Use of Force to Protect Nationals Abroad”, International Relations, 5, 3-29.

Akehurst, M. (1984). “Humanitarian Intervention”, Intervention in World Politics, (Ed. Hedley). Oxford University
Press, New York, NY.

Bazylar, M. (1987). “Reexamining the Doctrine of Humanitarian Intervention in Light of the Atrocities in
Kampuchea and Ethiopia”, Stanford Journal of International Law, 23, 547-619.

Benjamin, B. (1992). “Unilateral Humanitarian Intervention: Legalizing the Use of Force to Prevent Human Rights
Atrocities”, Fordham International Law Journal, 16, 120-158.

Blaak, Mirjam (2010). “Ensuring justice for victims: what began in Rome is completed in Kampala?, EQ: Equality
of Arms Review, 2/2, 10-13.

Bouvier’s Law Dictionary, (1890). Vol. II: Adapted to the Constitution and Laws Of the United States of America
And of the Several States of the American Union.

Burke, C. (2013). An Equitable Framework for Humanitarian Intervention, Hart, Oxford.

Byers, M. and Chesterman, S. (2003). “Changing Rules about Rules? Unilateral Humanitarian Intervention and
the Future of International Law”, Humanitarian Intervention: Ethical, Legal and Political Dilemmas, (Ed. Jeff
L. Holzgrefe and Robert O. Keohane) University Press, Cambridge.

Delbruck, J. (1992). “A Fresh Look at Humanitarian Intervention under the Authority of the United States”, Indian
Law Journal, 67/4, 887-901.

Fonteyne, J. (1974). “The Customary International Law Doctrine of Humanitarian Intervention: Its Current Validity
Under the U.N. Charter”, California Western International Law Journal, 4/2, 203-270.

Franck, T. (2002). Recourse to Force: State Action Against Threats and Armed Attacks, University Press, Cambridge.
Franck, T. (2003). “Interpretation and Change in the Law of Humanitarian Intervention”,Humanitarian

Intervention: Ethical, Legal, And Political Dilemmas, (Ed. Jeff L. Holzgrefe and Robert O. Keohane), University
Press, Cambridge.

G.A. Res. 2131 (XX), Declaration on the Inadmissibility of Intervention in the Domestic Affairs of States and their
Independence and Sovereignty, U.N. Doc. A/6014 (Dec. 21, 1966) (emphasis added).

G.A.Res. 2625 (XXV), Declaration on Principles of International Law Concerning Friendly Relations and Cooperation
Among States in Accordance with the Charter of the United Nations, annex, U.N. Doc. A/8028 (Oct. 24, 1971).

G.A. Res. 3314 (XXIX), annex, U.N. Doc. A/9631 (Dec. 14, 1974).
Hall, E. (1880). International Law, Oxford University Press, New York, NY.

Heraclides, A. (2014). “Humanitarian Intervention in International Law 1830-1939: The Debate”, Journal of The
History of International Law, 16/1, 26-62.

Kamminga, M. (1992). Inter-State Accountability for Violations of Human Rights,University of Pennsylvania Press,
Pennsylvania.

Kelsen, H. (2008). The Law of the United Nations: A Critical Analysis of Its Fundamental Problems, 7td edition, The
Lawbook Exchange, Clark, NJ.

Kref3, C. (2009). “Time for Decision: Some Thoughts on the Immediate Future of the Crime of Aggression: A Reply
to Andreas Paulus”, The European Journal of International Law, 20/4, 1129-1146.

361



Kref, C. And von Holtzendorff, L. (2010). “The Kampala Compromise on the Crime of Aggression”, Journal of
International Criminal Justice, 8/5, 1179-1217.

Krieg, A. (2009). Motivations for Humanitarian Intervention: Theoretical and Empirical Considerations, Springer.
Leclerc-Gagne, E. and Byers, M. (2009). “A Question of Intent: The Crime of Aggression and Unilateral Humanitarian
Intervention”, Case Western Reserve Journal of International Law, 41/2, 37-390.

Lepard, B. (2002). Rethinking Humanitarian Intervention: A Fresh Legal Approach Based on Fundamental Ethical
Principles in International Law and World Religions, University of Pennsylvania Press, Pennsylvania.

Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. United States of America), Merits,
Judgment of 27 June 1986, ICJ Rep. 14.

Murphy, S. D. (1996). Humanitarian Intervention: The United Nations in an Evolving World Order, University of
Pennsylvania Press, Pennsylvania.

Novak, A. (2015). The International Criminal Court: An Introduction, Springer.

O’Connell, M.E. & Niyazmatov, M. (2012). “What is Aggression? Comparing the Jus ad Bellum and the ICC
Statute”, Journal of International Criminal Justice, 10, 189-207.

Oppenheim, L. (1905). International Law: A Treatise, Longmans, Greene and Co, London. Oxford English Dictionary
Online

(http://www.oed.com/view/Entry/113483?result=1&rskey=PWfdFM&, accessed on 21 July 2016).
Paulus, A. (2010). “Second Thoughts on the Crime of Aggression”, The European Journal of International Law,
20/4,1117-1128.

Press Release (1996), Legal Prosecution of Aggression Required Agreed Definition, Preparatory Committee on
the International Criminal Court Told (http://www.un.org/press/en/1996/19960327.12765.html, accessed
on 18 November 2016).

Reisman, M. (1990). “Sovereignty and Human Rights in Contemporary International Law”, The American Journal
of International Law 84, 866-876.

Reisman, M. (2008). “Acting Before Victims Become Victims: Preventing and Arresting Mass Murder”, Case
Western Reserve Jourbal of International Law, 40, 57-85.

Rome Statute of the International Criminal Court, U.N. Doc. A/CONF.183/9 art. 5(1) (1998, entered into force in
2002).

Ronzitti, N. (1985). Rescuing Nationals Abroad Through Military Coercion and Intervention on Grounds of
Humanity, Martinus Nijhoff, Dordrecht.

Shen, J. (2001). “The Non-Intervention Principle and Humanitarian Interventions Under International Law”,
International Legal Theory, 7/1, 1-29.

Stowell, E.C. (1921). Intervention in International Law, John Byrne & Co., Washington, D. C.

Stromseth, J. (2003). “Rethinking Humanitarian Intervention: The Case for Incremental Change”, Humanitarian
Intervention: Ethical, Legal, And Political Dilemmas, (Ed. Jeff L. Holzgrefe and Robert O. Keohane), University
Press, Cambridge, 232-272.

Teson, F. (1988). Humanitarian Intervention: An Inquiry into Law And Morality, Transnational Publishers, New
York, NY.

The Independent International Commission on Kosovo, The Kosovo Report: Conflict International Response,
Lessons Learned (2000).

UN Charter, 1945.United States of America v. Iran, 1980. United States Diplomatic and Consular Staff in Tehran,
I.C.J. Reports 1980, 42.

Verwey, W.D. (1985). “Humanitarian Intervention Under International Law”, Netherlands International Law
Review, 32/3, 357-418.

Vienna Convention on the Law of Treaties, 1155 U.N.T.S. 331, 8 I.L.M. 679 (entered into force Jan. 27, 1980).
Vincent, R. J. (1986). Human Rights and International Relations, University Press, Cambridge.

Welsh, J. (2008). “The Security Council and Humanitarian Intervention”, The United Nations Security Council and
War, (Ed. Vaughan Lowe et al.), Oxford University Press, Oxford, 535-562.

362



